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No. 19.—Wa. J. Way, plaintiff in error, vs. Ricwarp J. 
ARNOLD, defendant in error. 


[1.] Ifa deedis made, referring to the land conveyed as havingsuch shape, marks 
and boundaries as is represented bya plot of re-survey madethe dayof 
as by reference to said plot will more fully appear, parol evidence is admis- 
sible to identify the re-survey. 

[2.] A-witness cannot, by the subsequent voluntary creation of an interest, 
without the concurrence or assent of the party, deprive him of the benefit 
of lus testimony, if the interest were acquired wantonly or fraudulently. 

[3.] The pendency of a suit cannot prevent third persons from transacting bus- 
iness, bona fide, with one of the parties ; and if an interest, in the event of 
the suit, is thereby acquired, the common consequence of law must follow: 
that the person so interested cannot be examined as a witness for that par- 
ty, from whose success he will necessarily derive an advantage. (Pr. Ld. 
Ellenborough, 3 Camp. 381.) 

{4.] Where a person is called as an original witness to some transaction or 
agreement between the parties, in whose testimony they both have a com- 
mon interest, it seems to be agreed, that it shall not be in the power of 
either of the witness or of one of the parties, to deprive the other of his 
testimony, by reason of any interest subsequently acquired, even though it 
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were acquired without any such intention on the part of the witness or of 
the party: Alifer, where the witness was not the agent of both parties, or 
was not called as a witness of the original agreement or transaction. 

[5.] After the Jury have retired to their room for consultation, they are not 
entitled to have sent out to them a plot, exhibiting several marked lines, 
some of which are legal, and were admitted in evidence, and others illegal, 
and therefore rejected. 

[6.] A conveyance to land, which is held at the time adversely by a third 
person, is contrary to the Statute of V///th Henry against maintenance, 
and void. 

[7.] Under modern conveyances, with or without warranty, title to land sub- 
sequently acquired, does not pass to the grantee by estoppel. 

[8.] Are not our Registration Acis a virtual repeal of the doctrine of estop- 
pel? Quere. 


Ejectment, in Bryan Superior Court. ‘Tried before Judge 
Hott, April Term, 1855. 


This action was brought by Way against Arnold. The 
former was the owner of a tract of land known as Silk Hope; 


the latter was the owner of a tract of land adjoining, known 
as Sedgefield. Both claimed title under Edward Pyncheon. 
The deed from Pyncheon to Way was dated 2nd April, 1844, 
and conveyed a tract of land “ known as Silk Hope, bounded 
on the north by the Great Ogechee River ; east by the lands 
of Richard J. Arnold, Esq. ; south by Major George M. Wa- 
ters, and west by Col. Lewis Morris, having such shapes, 
marks and boundaries, both natural and artificial, as is rep- 
resented by a plot of re-survey, made the day of _— as by 
reference to said plot will more fully appear.’’ No plot was 
attached. 

On 8th January, 1845, Lewis Morris conveyed Sedgefield 
to Edward Pyncheon; and on 31st March, 1845, Pyncheon 
conveyed it to Richard J. Arnold. The dispute arose as to 
the dividing line between Sedgefield and Silk Hope. 

On the trial of this cause, it appeared that Arnold, in order 
to obtain the testimony of Morris, had released him upon his 
warranty to Pyncheon. Plaintiff below offered in evidence 
the depositions of Edward Pyncheon, for the purpose of iden- 
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tifying a plot of re-survey, made by Zara Powers, D. S. 
dated 27th February, 1829, as the plot referred to in the 
deed from Pyncheon to Way. Defendant’s Counsel object- 
ed—I1st. Because Parol evidence was inadmissible to iden- 
tify this plot. 2nd. Because Pyncheon, being the warrantor 
of Way, and being released upon his lability as warrantor of 
Arnold, was an interested witness until released. 

The Court below excluded the testimony on the first ground, 
without deciding the last; and to this decision plaintiff’s 
Counsel excepted. Other exceptions were filed to other de- 
cisions, but all dependent on this, except the following: 

One Hughes, the County Surveyor, made a plot of survey 
of the Svlk Hope tract. All except one line, was based upon 
the re-survey excluded as above. The plot was admitted as to 
that line only. The Jury requested to have this plot in their 
rom. The Court refused the request, and exceptions were 
filed. 

On these exceptions error has been assigned. 


MILLEN, for plaintiff in error. 


Warp, for defendant in error. 


By the Court.—Lumpkty, J. delivering the opinion. 


This was an action of ejectment, brought by William J. 
Way, against Richard J. Arnold, to recover a few acres of 
landin Bryan County. The plaintiff and defendant are con- 
tiguous owners of two tracts, the one known as Silk Hope, 
the other as Sedgefield. They mutually bound each other— 
the former situated on the east and the latter on the west— 
and the suit between these parties, has originated in a dispute 
or difference as to the true line between these two plantations. 
It is admitted, and abundantly shown by the testimony, that an 
old canal or ditch, which runs from the hill to the creek, once 
constituted the dividing line between the rice-fields of the Silk 
Hope and the Sedgefield places. But it is insisted, that in 
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the course of the various conveyances which have been subse- 
quently made, the original line has been changed and anoth- 
er substituted in its place. Confine the plaintiff to the ancient 
boundary, and the case is with the defendant. Establish the 
new line, beginning in 1844 and 1845, and Mr. Way is enti- 
tled to recover the premises in dispute. 

As both plaintiff and defendant derive title from Edward 
E. Pyncheon, it is unnecessary to go back beyond their com- 





mon grantor. 

The first link in the plaintiff’s chain of title, is the Sheriff’s 
deed to Pyncheon, dated the 4th day of July, 1843, and con- 
veying all of Silk Hope to the grantee, his heirs and assigns 
forever. To which no objection is made. The next is a deed 
from Pyncheon to Way, executed the 2d day of April, 1844; 
conveying Silk Hope and calling for the land of Col. Lewis 
Morris, (Sedgefield,) on the west, and described as “ having 
such shape, marks and boundaries, both natural and artificial, 
as is represented by “‘a plot of re-survey made the day 
of , a3 by reference to said plot will more fully ap- 
pear.” The plaintiff next read in evidence, a deed from 
Lewis Morris to Edward E. Pyncheon, dated the 8th day of 
January, 1845, conveying the whole of the place known as 
Sedgefield. He then submitted to the Jury a deed to Sedge- 
field from Pyncheon to Arnold, dated the 31st day of March, 
1845. Mr. Way then offered in evidence the testimony of 
Pyncheon, taken by commission, and particularly his answer 
to the second direct interrogatory, which is in the words fol- 
lowing, to wit: T’o the second interrogatory, the witness an- 
swers—“ The plot of re-survey, signed Zara Powers, D. 5. 
and dated February 27th, 1829, and now shown to me, is the 
one by which I bought and sold Silk Hope.” And. the plain- 
tiff moved the Court that the same might be admitted to prove 
that this was the plot referred to in the deed from Pyncheon 
to Way. To its admission, Counsel for defendant objected 
that it was parol proof, offered for the purpose of supplying 
the omissions in a ceed, and that the identity of the plot could 
not be thus shown; and because, also, Pyncheon was an inter- 
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ested witness. Whereupon, the Court excluded the testimo- 
ny, not upon the ground that the witness was interested, but 
that the testimony was illegal. To which decision, Counsel 
for plaintiff excepted. 

The plaintiff then offered in evidence the plot of re-survey, 
signed Zara Powers, D. 8. together with the aforementioned 
proof, and moved the Court that the same might be admitted, 
to prove the locus in quo, or subject matter of the conveyance 
from Pyncheon to Way; and this being a dispute as to boun- 
dary, to ascertain what were the true boundaries of Silk 
Hope. To which being admitted in evidence, Counsel for 
defendant objected, and the Court excluded said testimony— 
Counsel for plaintiff excepting thereto. 

The plaintiff then offered in evidence the said plot of re- 
survey, made by Zara Powers, D. 8. and dated as aforesaid, 
and moved the Court that the same might be received as a 
muniment of title, and admissible before the Jury. To which 
being admitted in evidence, Counsel for defendant objected. 
And the Court, upon said objection being made, excluded the 
same, and Counsel for plaintiff excepted. 

The said plaintiff then offered in evidence the testimony of 
William Hughes, County Surveyor of Liberty County, by 
commission, legally taken, accompanied by a plot of the divid- 
ing line between Silk Hope and Sedgefield plantations, drawn 
by witness, and annexed by witness to his interrogatories, 
and moved said Court that said testimony and plot might be 
received in evidence, to prove what were the true and correct, 
natural and artificial boundaries of Silk Hope plantation, and 
the true line of division between Silk Hope and Sedgefield 
plantations; and that witness derived his knowledge of the 
boundaries in a survey made at the instance of plaintiff and 
defendant, with the plot of re-survey mentioned above, and 
the title deeds of both parties placed by them in his hands, for 
the purpose of ascertaining said boundaries, and also to prove 
that the said plot of re-survey, signed Zara Powers, D. S. and 
dated as aforesaid, was a recognized plot of Silk Hope plant- 
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ation; (a copy of which testimony and plot is hereunto annex. 
ed;) to the admission of which testimony and plot, so far asit 
relates to the boundary derived from the re-survey signed, 
Zara Powers, Counsel for defendant objected, upon the ground 
that witness derived his knowledge of these boundaries from 
a survey made in accordance with the plot of Zara Powers; 
and said plot being ruled out, this evidence and the plot here. 
with offered, must be also excluded; and upon said objection 
being made, the Court excluded said testimony and plot, and 
Counsel for plaintiff excepted. 

The said plaintiff then offered in evidence such portion of 
said testimony, and the plot aforesaid, as referred to line ru 
according to Mr. Arnold’s deed, and no objection being made, 
the said testimony was received. (A copy of which is here. 
unto annexed.) 

John P. Hines was then sworn as witness for plaintiff, who 
testified, that when Silk Hope plantation was owned by Ler. 
is Hines, in 1839 or ’40, a half acre on the island was always 
claimed and used as belonging to said plantation, and has 
always been so regarded by the subsequent owners ; that the 
line of boundary, relative to the balance of the premises in 
dispute, was always a matter of difference between the ow- 
ers of Sedgefield and Silk Hope; that the land could produce 
sixty bushels of rice per acre, and is worth twenty dollars per 
acre, per annum. Counsel for plaintiff then asked witness, 
whether he had not always known of a plot of inn of 
Silk Hope plantation, signed Zara Powers, D. 8S. and dated 
the 27th February, 1829, and whether the plot then shown 
him, was not that plot? To which question, Counsel for de- 
fendant objected, and the Court sustained said objection. 
Counsel for plaintiff excepted. 

The cause being closed, and the Jury having been charged 
with the cause, the Jury retired ; and having been absent 
some time, requested that the plot, drawn by William Hughes, 
and partly admitted in evidence, might be sent to them ; Coun- 
sel for defendant objecting thereto, the Court refused their 
request, and Counsel for plaintiff excepted. 
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The whole of the errors assigned in this case, except the 
last, may be considered and disposed of together. Because, 
if the Court was right in refusing to admit the re-survey, as 
proven by Pyncheon, there was no error, of course, in ex- 
cluding from the Jury said plot of re-survey; the testimo- 
ny of Wm. Hughes proving the boundaries, both naturat and 
artificial, of Silk Hope plantation, and the true line. of division 
between Silk Hope and Sedgefield ; in excluding from the 
Jury all the lines drawn upon the plot of William Hughes 
except the line drawn according to the deed of the defendant ; 
and the testimony of John P. Hines, proving that the plot of 
re-survey, signed Zara Powers, D. 8. dated February the 27th, 
1829, and then shown to him in Court, was a recognised plot 
of Silk Hope plantation. If, on the other hand, the Court 
was wrong in excluding so much of the testimony of Edward 
E. Pyncheon, as identified the plot of re-survey, purporting to 
have been made by Zara Powers, as the one by which he 
bought and sold Silk Hope, all the rest of the rulings were 


wong. On the first exception, therefore, hang all the bal- 


ance save the last. 

[1.] Was the Court right, then, in refusing to allow the re- 
survey to be identified by Pyncheon? Is it too vague and 
indefinite to be established by aliwnde proof? It is insisted 
in the argument before the Court, that when one writing re- 
fers to another, it must, if you would incorporate the one re- 
ferred to into the other, and make it a part of it, so describe 
it as that when produced, it would identify itself. Here it is 
contended, that there are no marks, whatever, to distinguish 
this re-survey from any other. 

We have examined, with some care, the elementary trea- 
tises upon evidence, as well as the reported cases upon this 
subject, and the result of our investigation is, that much con- 
fusion and contradiction prevails upon this branch of the law. 
Attempts have been made to distinguish between patent and 
latent ambiguities, and the position taken is, that while the 
latter are susceptible of explanation by extrinsic testimony, 
that patent ambiguities are not. . But both Mr. Starkie and 
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Mr. Greenleaf make so many exceptions to the rule, disal- 
lowing parol proof, tosupply what is defectively expressed in 
the writing, that the rule itself is virtually abrogated. 

Had the date of this re-survey been supplied, the objection, 
it seems, would be considered as removed. And yet, who 
does not see that there is still the same danger existing, 
though not to the same extent, in identifying the plot? Sup- 
pose the reference in the deed, from Pyncheon to Way, had 
been ‘‘to a re-survey this day delivered from the party of 
the first part to the grantee,”” who can doubt that parol evi- 
dence would be admissible what re-survey was referred to? 

Take the common case put, and which all the authorities 
concur in holding is susceptible of parol proof, namely: 
where a man devises property to his cousin, A B, and he 
has two cousins of that name, it has never been doubted 
but that parol evidence will be received in such case, to ex- 
plain the ambiguity, and show which of the two cousins was 
intended. And yet, in every such case, you make the will 
pro tanto of the testator; and it is no answer to say, so far 
as principle is concerned, that the uncertainty is produced 
by something outside of the will, and, consequently, may be 
explained in the same way. The truth is, you cannot exe- 
cute the will without going out of it; and whenever you do 
this, the parol poof, and not the instrument, is the will which 
is set up. 

Mr. Greenleaf says, “it is only in this mode that parol 
evidence is admissible (as is sometimes, but not very accu- 
rately said,) to explain written instruments, namely: by 
showing the situation of the party in all his relations, to per- 
sons and things around him; or, as elsewhere expressed, by 
proof of the surrounding circumstances. Thus, if the lan- 
guage of the instrument is applicable to several persons—to 
several parcels of land—to several species of goods—to sev- 
eral monuments or boundaries—to several writings, or the 
terms be vague and general; in all these and the like 
cases, parol evidence is admissible of any extrinsic circum- 
stances, tending to show what person or persons, or what things 
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were intended by the party ; or to ascertain his meaning in 
any other respect.” (1. Greenleaf’s Kv. §288.) 

And the author, in the preceding section, (287) cites this 
case of Bell vs. Martin, (3 Harrison’s R. 167,) with approba- 
tion. ‘So, if a contract, in writing, is made for extending 
the time of payment of”’ certain notes “held by one party 
against the other, parol evidence is admissible to show what 
notes were so held and intended.’ And again, in the notes— 
“parol evidence is admissible to show what debt was re- 
ferred to in a letter of collateral guaranty. Drummond vs. 
Restruan, (12 Wheaton, 515.) So, to show what flats were 
occupied by the riparian proprietor, as appurtenant to his 
upland and wharf, and passed with them by deed.” Treat 
vs. Strickland, (10 Shepl. 234.) 

If these elementary dicta and decided cases be law, they 
are certainly broad enough to let in the testimony of Pyn- 
cheon, provided it be unexceptionable otherwise. 

[2.] Was Pyncheon a competent witness to identify this 
document? Being the common warrantor of both plaintiff 
and defendant, he stood indifferent between them. But in 
order to obtain the testimony of Lewis Morris, who sold 
Sedgefield to Pyncheon, with warranty, Arnold, the defend- 
ant, released Morris; and consequently, discharged Pyn- 
cheon, the subsequent warrantor; so that Pyncheon, when 
offered as a witness, was liable over to Way only, upon his 
warranty of Silk Hope; and Way refused to release him. 
And now, the ground is taken by Way’s Counsel, that Pyn- 
cheon being originally a good witness for them, it was not in 
his own power, nor in the power of Arnold, to disqualify him. 
And there is much doctrine to be found inthe books to this 
effect. 

It originated, no doubt, in an effort, on the part of the 
Courts, to get round the old rule of the law, happily the rule 
no longer in England, which excludes an interested witness 
from testifying. 

[3.] It is a mistake, however, to suppose that this doctrine 
is well settled, and settled, too, as contended for by Counsel 
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for plaintiff. It is twice referred to by Mr. Greenleaf. 
(1 Greenleaf’s Evidence, §§167, 418.) And while he lays 
down the general rule, that the witness cannot, by the subse- 
quent, voluntary creation of an interest, without the concur- 
rence or assent of the party, deprive him of the benefit of his 
testimony; yet, the learned Professor adds, that this rule ad- 
mits of a qualification, turning upon the manner in which the 
interest was acquired. “If,” says he, “it were acquired 
wantonly or by a wager, or fraudulently, for the purpose of 
taking off his testimony, of which the participation of the ad- 
verse party would general’y be proof, it would not disqualify 
him.” “ But,” quoting the language of Lord Ellenborough in 
3 Camp. 381, “the pendency of a suit cannot prevent third 
persons from transacting business, bona fide, with one of the 
parties; and if an interest, in the event of the suit, is thereby 
acquired, the common consequence of the law must follow, 
that the person so interested cannot be examined as a wit- 
ness for that party from whose success he will necessarily 
derive an advantage.” 

The rule thus laid down by Ld. Ellenborough, has been 
recognized in the Courts of several of the United States; and 
in Winship vs. Bank United States, (5 Peters, 529, 552,) 
the learned Judges of the Supreme Court were divided upon 
it. Believing, as we do, that it is founded in good reason, we 
hold that Pyncheon is disqualified without a release. Is he 
not interested? And can an arbitrary rule of evidence re- 
lieve him from that predicament, which excludes all other 
witnesses from giving testimony ? 

[4.] Had he been originally called to witness some trans- 
action between these parties; and thus, creating in both of 
them a common interest in his testimony, there would seem 
to be some propriety in maintaining that it should not be in 
the power of the witness, himself, or of either one of the par- 
ties, to deprive the other of his testimony, by reason of an in- 
terest subsequently, acquired even though it were acquired 
without any such intention on the part of the witness or of 


the party. 
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But no such fact exists here. Mr. Pyncheon was not the 
agent of both of these parties, nor was he called on to witness 
any transaction or agreement between them. Moreover, the 
release here is to Morris and not to him. Mr. Pyncheon has 
done nothing—Mr. Arnold has done nothing, as it respects 
Mr Pyncheon, directly, to render him incompetent, and thus, 
to deprive Mr. Way of the benefit of his testimony. And it 
is not pretended but that the release of Arnold to Morris, 
which has operated to discharge Pyncheon upon his warranty 
to Arnold, was executed in the utmost good faith; nay more, 
it was indispensable to the defendants’ case. 

Our judgment therefore is, that the Court was right in re- 
fusing to permit the Powers plot to be identified by the evi- 
dence of Edward E. Pyncheon, as that referred to in his deed 
to Way, and by which he bought and sold the Silk Hope plan- 
tation. And consequently, was right upon the next five 
grounds in the assignment of errors. 

[5.] Upon the last assignment, we hold the Court was right 
in refusing to send to the Jury the plot drawn by William 
Hughes and partially admitted in evidence, when requested 
by that body. This plot exhibited three lines—one of which 
was drawn in accordance with the deed of defendant—the 
other two from the Powers plot, which had been excluded. 
Whether this paper could have been sent out, according to 
the practice of some of the Courts, even had it contained 
nothing objectionable, is doubtful. But that it was inadmis- 
sible in the condition in which it stood, there can be no ques- 
tion. One of the three lines run and marked upon it was 
legal, and admitted without objection; the other had been 
ruled out as illegal; and it was apparent that the Jury de- 
sired the inspection of this re-survey, which was private and 
without notice, in reference to those very lines which had 
not been established. ‘The point is plain. 

As the suit to recover this land may be renewed, provided 
Mr. Way can procure any other witness by whom this re- 
survey may be identified, or effect the same object, by reliev- 
ing Mr. Pyncheon, it may be advisable to notice two posi- 
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tions occupied by Col. Ward, Counsel for the defendant below, 
and in this Court. 

[6.] The first is, that conceding the re-survey to be prop- 
erly proven, and that it constitutes a part of the deed from 
Pyncheon to Way, and operates as a conveyance to the par- 
cel of land covered by it outside of the old boundary; still, 
he argues, that as Col. Lewis Morris, the then propric- 
tor of Sedgefield, from which this'strip of land is taken, held 
the same adversely, that the deed thereto from Pyncheon to 
Way was void, by the Statute of Henry VILIth. against 
maintenance. 

Whether the possession of Col. Morris was adverse to this 
portion of the premises, is a question of fact to be found by 
the Jury. Ifhe were, we see no reason why the doctrine 
contended for should not apply. 

[7.] Again, Counsel for the defendant in error contends, 
that as Mr. Pyncheon did not own any part of Sedgefield, 
when he sold to Way, that he could not convey title to any 
portion thereof to Way. ‘To this, the learned Counsel for 
Way replies, that Pyncheon, having, subsequently to his sale 
to Way, purchased the whole of Sedgefield from Morris, that 
the title of Way attached forthwith to the ground in dispute; 
and that not only Pyncheon, but Arnold, claiming Sedgefield 
under him, are estopped from disputing Way’s title. 

This whole doctrine is most elaborately examined by Mr. 
Smith, in the 2d Volume of his Leading Cases, commencing 
at page 454, and continued ad finem. And the conclusion 
of the whole matter is, that where lands are sold by any of 
the modern conveyances, in which the grantor had nothing 
at the period of executing the deed, the title which he may 
subsequently acquire, does not pass to the grantee by estop- 
pel; nor entitle him to recover in ejectment brought against 
a stranger. That a conveyance, made under such circum- 
stances, does not debar the warrantor or his heirs, from reco- 
vering under any right or title not vested in the grantor at 
the time of making the conveyance ; that otherwise, no estate 
would be safe from the fraudulent sale of an ancestor or the 
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prodigality of a son; that the doctrine of estoppel in deeds, 
cannot be based upon that of warranty ; that in no case can 
this doctrine be made to operate against a purchaser without 
notice and for valuable consideration ; and that if it be held 
in any of the States of this Union, that there can be passed 
toa mere stranger, by way of grant or release, or under the 
Statute of Uses, a full, legal title to land subsequently ace 
quired by the grantor, but not vested in interest in him, at the 
time of the grant, the reason for its transmission must be 
sought in peculiar custom or particular legislative enactment, 
and not in the Common Law, nor under the Statute of Uses. 
And few things, adds the author, can be more obvious, than 
that without the check imposed by the principles above stated, 
the operation of the doctrine of estoppel, upon Common Law 
titles, could not have been endured for a year. 

[8.] We are strongly inclined to the opinion, that our Re- 
gistry Acts, under the modern form of conveyancing, is a 
virtual repeal of the doctrine of estoppel. At any rate, we 
are quite clear, that notwithstanding Pyncheon sold to Way 
With warranty, and afterwards bought Sedgefield of Morris, 
that this after acquired interest did not feed the estoppel, to 
use the technical jargon of the books, and pass the property 
in controversy, immediately to Way. If Pyncheon, upon 
consideration, conveyed this subsequently acquired interest, 
and such was his intention, Equity will decree a title to the 
after acquired estate, and the second grantee, Arnold, provid- 
ed he purchased with notice, would be affected by said notice, 
and could not conscientiously hold the land in dispute. 


VOL. Xvu1.—25 
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No. 20.—Henry C. Kuerner, plaintiff in error, vs. Tur 
State oF GeEorGtA, defendant in error. 


[1] It is too late, after verdict, to move for a new trial on account of the in- 
competency of a Juror, whose disqualification was known to the prisoner 
before trial, and waived. 

[2.] A defendant in a criminal case, is entitled only to a list of the witnesses 
sworn before the Grand Jury. 

[3.] Ordinarily, a witness who testifies must state facts, and not his opinion 
or expectation, which is the conclusion of his mind, from the facts. 

[4.] Where the character of a party, as to any particular trait, or as developed 
under special circumstances, is put in issue, it would seem tha% it should 
be established by evidence, as to general reputation, and not positive evi- 
dence of general bad conduct. Is there any material difference as to the 
two modes of proof? (Quere. 

[5.] AN the circumstances of a transaction may be submitted to the Jury, 
provided they afford any fair presumption as to the matter in issue. 

[6.] When previous threats, without any overt act, are sought to be intro- 
duced by the defendant, by way of justification, it must be shown that they 
had been consummated : Aliter, if used merely to show the state of mind 
or feeling on the the part of the deceased. 


[7.] The remoteness or nearness of time, as to threats pointing to an act sub- 
sequently committed, can make no difference, so far as the competency of 
the testimony is coneerned. 

(8.] The duty of Courts in giving in charge to the Jury the law in criminal 
cases. 

[9.] Verdicts find the criminal and not the naked fact ; and to make a whole 
or a legal verdict, the Jury must find, for itself, the conclusion of law upon 
the facts. 

[10.] If one kills another, under the fears of a reasonable man, that the de- 
ceased was manifestly intending to commit a personal injury upon him, 
amounting to felony, the killing is justifiable homicide ; if the prisoner is 
under similar fears of some injury less than a felony, the offence is man- 
slaughter, and not murder. 


Indictment for murder, in Richmond Superior Court. 
Tried before Judge Hott, January Term, 1855. 


Henry C. Keener was placed upon trial for the murder of 
James Reese. 
When the name of James Sikes, a Juror, was called, he 
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was put upon the votre dire and answered negatively, all the, 
questions required to be propounded by law. He was put 
upon the prisoner, accepted by him, and sworn in chief to try 


said cause. 
When the name of Samuel A. Verdery was called, he was 
put upon the vodre dire, and in answer to the question, “Have 


you, from having seen the crime committed, or having heard 
any portion of the evidence delivered on oath, formed and 
expressed any opinion ag to the guilt or innocence of the pris- 
oner at the bar?’ Said Juror answered that. he had not, but 
that he had formed and expressed an opinion from what he 
had heard of the case. He answered the other questions 
uegatively. ‘The Attorney General pronounced the Juror 
competent, and he was accepted and sworn in chief, to try 
said cause. 

In the progress of the cause, the Attorney General offered 
as an original witness, on the part of the State, one William 
A. Archer, whose name was not in the list of witnesses sworn 
before the Grand Jury, nor among those of whom the defend- 
ant had notice. Counsel for prisoner objected to said .Ar- 
cher’s being sworn as an original witness on the part of the 
State, for those reasons. The Court over-ruled the objec- 
tion, and Counsel for defendant excepted. 

On the cross-examination of the State’s witness, Goodwyn, 
Counsel for defendant propounded the question: “ Whether 
the tone of voice, with the language and manner of deceased, 
at the time he walked through the piazza to the room in which 
the defendant was, were not such as caused him to expect or 
look for a difficulty?” The Court refused to allow the ques- 
tion to be asked, objection having been made by Counsel for 
the State, the Court holding that the witness could not give 
his opinion, but could only state the facts, which was suffi- 
ciently done by saying that the language was harsh and ex- 
cited his attention. To which ruling, Counsel for prisoner 
excepted. 

Counsel for prisoner having asked the witness, Prater, 
“whether he was acquainted with the general character of 
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deceased for violence in the place where the difficulty occur- 
red,” objection was made by the Counsel for the State. 
The Court, thereupon, refused to allow the question to be 
asked ; to which ruling, Counsel for prisoner excepted. And 
the further question having been asked—‘ What was the 
character of deceased for violence in that particular place,” 
and objection thereto having been made by Counsel for State, 
the Court refused to allow the question to be asked ; to which 
ruling Counsel for prisoner excepted. 

A witness, Cosby, was introduced and sworn on the part of 
the prisoner, and testified as follows : 

JAMzs Cosby, sworn for prisoner. Witness: On Friday 
night before the death of Reese, witness went in United 
States Hotel bar room and found Reese in there, and walked 
out into the hotel with him (Reese); he then remarked that 
he had not seen me on MelIntosh street for a good while; 
witness replied that he had not been there for about 10 
months; Reese then said that he did not go there as frequent 
as he used to do—that Keener had taken his woman from 
him; and he said that Keener was a damned coward, and 
that he had made him leave there two or three times, and 
that if ever Keener crossed his path he would kill him; he 
then said he was going out before long and kick up hell out 
there ; this was cither the Thursday or Friday night before 
his death; we then turned and walked down the street, and 
there was no more said about it. 

The witness was then turned over, for cross-examination, to 
Counsel for the State, who immediately moved the Court to 
strike out from the record and withdraw from the Jury, all of 
said testimony of said Cosby, which motion was allowed by 
the Court; whereupon, Counsel for prisoner excepted. 

In his charge to the Jury, the Court failed, omitted and 
declined—although requested by Counsel for prisoner so to 
do—to read to the Jury, or comment upon the 12th and 
13th sections of the 4th division of the Penal Code, upon 
which Coxnsel for prisoner had mainly relied for his defence. 
The Court having read the Ist, 2d, 3d, 4th, 6th and 7th sec- 
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tions, then charged the Jury, that ‘“ the section of the Penal 
Code, applicable to the grounds on which the defence had 
heen placed, was as follows :” (reading the 15th section.) To 
which failure, omission and refusal to charge, and charge as 
given, Counsel for prisoner excepted, 

The Court was also requested, by Counsel for prisoner, to 
charge the Jury as follows : 

Ist. That if they believed, from the evidence, that the pris- 
oner, 2t the time of the commission of the act, was under the 
fears of a reasonable man, that the deceased was manifestly 
intending to commit a personal injury upon him, amounting 
to felony, the killing was justifiable homicide. 

2d. That if they believed, from the evidence, that prisoner 
was under similar fears of some act of violence and injury 
less than a felony, his offence was manslaughter, and not mur- 
der. 

Which charge, so requested, the Court failed and refused 


to give; to which failure and refusal, Counsel for prisoner 


excepted. 

A verdict of guilty. was rendered. Whereupon, Counsel 
for pray: moved the Court for a new trial, upon the 
grounds, viz: The several rulings of the Court excepted to as 
above, and « - upon the following ground: | 


Because James Sikes; one of the Jurors sworn in chief, 
did not stand indifferent between the State of Georgia and 
Henry C. Keener, said Juror having, previously to being sworn, 
expressed decided opinions in relation to the guilt of the ac- 
cused, and such strong prejudice against the adoused; as ren- 
dered him an incompetent Juror in law, and which were un- 
‘known to the accused or his Counsel until after the verdict 
was rendered, as will appear by thé annexed affidavits, the 
sail James Sikes having previous sly answered, negatively, the 


usual question on the votre dire. 


The following is the testimony in the case: 
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TESTIMONY ON THE PART OF THE STATE. 


EpWARD GREEN, sworn: Witness knows prisoner by sight. 
Was not present at the difficulty. It was in the City of Au- 
gusta, County of Richmond, State of Georgia. Was at the 
place between 7 and 8 o'clock in the evening where Reese was 
killed, at the house of Jane Yarborough, City of Augusta, 
Heard deceased’s name mentioned. Some one tried to per- 
suade prisoner to go away; said he would not; said he 
would kill or shoot the damned son of a bitch, whose name 
had just been mentioned, or any other rail road man. 
Prisoner alluded to Reese. Deceased was not there at that 
time, to my knowledge. These remarks were made in the 
back piazza of the house. Prisoner was sitting down at the 
time. 

Cross: Did not know to whom prisoner was addressing. 
It wasin the back stoop of the house. Heard Reese’s name 
mentioned. ‘here were several present. Does not think 
prisoner’s remarks were, if the damned son of a bitch came 
there to run him off again, he would kill him. They were try- 
ing to get him off. Heard something said about Campbell 
Minstrells afterwards ; supposed it be Campbell Minstrells 
from the name given them. Did not know what was said be- 
fore he went m the house; left while they were talking. 
Said nothing about disturbing him. Said if he came there 
that night, he would kill or shoot the damned son of a bitch. 

Witiiam A. ARCHER, sworn: Witness knows defendant. 
Was present the night of the difficulty between Reese, de- 
ceased, and prisoner. It was in Richmond County in the 
early part of September last. Was there when Reese came 
in the parlor; he walked through into the back piazza— 
made some little noise, and hallooed out, “‘ where is Keener, 
Yarborough’s man ?’’ I heard a voice which I supposed to be 
Keener’s. I went out to where Reese was. Does not know 
Keener’s reply. Mr. Reese was at the window, looking out 
on the back piazza. Reese went to the window and wanted 
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to go into the room where Keener was. Told him (Reese) 
to open and come in. Reese had a knife in his hand; ap- 
parently an old knife, about six inches long. Could not tell 
what kind of a knife it was; blade about six inches long; 
looked large for a pocket knife. It was tolerable dark. 
Reese was jobbing at the window with the knife, telling 
Keener to open, Keener telling him, “come in—you come 
in here, God damn you.” Witness went and took hold of 
Reese; he jerked away from me. I took hold of him again, 
and asked him if he knew me. Said he did. Asked him to 
come away and not to raise any difficulty. He (Reese) said 
there would be no danger with a damned coward. Witness 
replied there was danger in a coward. Deceased said, “that 
isa fact,’’ and went off. We walked off into the parlor peacea- 
bly, and sat down in the parlor. There was a deck of cards 
onthe table. Witness picked up the deck and dealt off three 
cards apiece to himself and deceased. There appeared ta be 
considerable moving about among the women. Sat there 
some little time. Heard some one stamp out in the piazza, 
and some one say “here Iam.” I went out in the piazza; 
saw Keener, and when I approached him he told me to stand 
off; I still approached nearer Keener, and he backed and 
told me again to stand off. Prisoner ‘then called me and told 
me to come to him.* Don’t know whether he (prisoner) had 
anything in his hand at that time. Put my hand on his 
shoulder and commenced talking to him, and told him not to 
have any fuss there, and to go off; said he would not; that 
he had been run off several times; had been woke up out of 
his bed, time and again, and he did not intend to be run off 
any more. While we were talking in that way, Mr. Reese 
came out of the parlor, close by, within ten feet. Keener 
kept talking, but without speaking to Reese at all. Mr. 
Reese said, “you are afraid to point your pistol, you pusil- 
lanimous son of a bitch.’’ Keener said, ‘ what was that you 
said.” Reese replied, ‘I said you are a pusillanimous son 
of a bitch.” With that Keener raised his band and shot 
with a pistol in his right hand. Prisoner then run. Witness 
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then went to Reese; asked him if he was hurt. . Reese placed 
his hand to his belly and said he was shot. Witness helped 
Reese into the parlor. After I carried him into the parlor, 
he asked for water ; gave him some. He took one swallow; 
laid him on the sofa; took him up and laid him on the floor. 
Witness sent for a physician as soon as he could. Physician 
came; it was Dr. Felder. I think Dr. Campbell was there. 
He was examined by the physicians. ‘Two shot entered be- 
low the navel, and one shot struck deceased’s watch. Wit- 
ness remained there until Reese died. Thinks he lived about 
one hour. Do not know whose room it was that I heard the 
voice which I tcok for Keener’s voice. ‘Thinks it was the 
same room, the window of which Reese was jobbing his knife 
at. It was the rcom in the back part of the house; a per- 
son could get from that room; he could have gone into the 
street without going into the piazza, and could have gone in- 
to the piazza without going into the street. When I got to 
prisoner, he had the pistol in his hand; was not certain he 
had a pistol in his hand when he told me to stand back ; had 
a stick in his left hand, walking stick, large stick ; rather 
unusual size walking stick. Defendant was about four or 
five steps from deceased when he shot. Reese was still sit- 
ting down when he was shot, at the same place he was before 
he was shot. Saw no weapon in possession of Reese at that 
time; did not see any weapons on Reese after he was shot; 
he might have had some. Saw his pockets examined, and 
his money and watch taken. Saw Recse with a knife before 
the difficulty; saw no weapon about him after he was shot; 
does not know what Reese did with the knife he had at first ; had 
nothing in deceased’s hands at the time he was shot. Reese 
made no assault on Keener when he came outof the parlor, 
except in words. Jane Yarborough’s house is called a whore 
house ; that is the character of its inhabitants. One wound 
was a little below and to the right of the navel, about two 
and a half inches; the other wound was about five inches in 
the same direction. When Reese came out of the piazza, 
Keener was saying that he had been run off several times; 
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that he had been woke up out of his bed time and again, and 
would not do it any more. Never mentioned Reese’s name. 
This was said before and after Reese came into the piazza. 
It was said loud enough to be heard by any one in the _piaz- 
za. Reese never moved from the seat he took when he came 
into the piazza until he was shot. 

Cross: When witness went to the window, Reese was job- 
bing at the window, demanding admittance—Keener reply- 
ing, “you come in here God damn you.” Reese saying, 
“you open and [ will come in.’’ That was all Keener said 
at that time. Does not recollect any person being with him 
and Reese, at the time Reese was jobbing at the window. 
There were several in the parlor when witness and Reese 
were in there, There were several in the piazza; who they 
were he does not know; did not hear Reese ask any one for 
a pistol; was standing by Keener, dissuading him from ha- 
ving any difficulty, at the time of the shooting; was near 
enough to put his hand on him; knife blade was about five or 
six inches long; the knife was larger than an ordinary pock- 
et knife. When I went out in the piazza Keener was talking 
to me, and said he would not run off from him any more— 
mentioning no name. Reese came out and took a seat on the 
bench. Witness understood, from prisoncr’s language, that 
it was Reese to whom he was referring when he said he would 
not run away any more. 

By the State: Do not recollect how long it was from the 
time him and Reese went into the parlor, until he heard the 
stamp in the piazza; it might have been ten minutes. 

By the prisoner: It would probably take ten minutes for 
aman to dress. 

By the State:. The killing of deceased happened in Rich- 
mond County, State of Georgia, about the 10th of September, 
1854, (and that) after Reese was shot prisoner ran away. 
Witness left the cards in the parlor. 

Wiit1am P. Goopwin, sworn: Was present at the house of 
Jane Yarborough, at the difficulty between Reese and priso- 
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ner, about the 10th of September last; knew nothing about 
thé difficulty until some one, said to be Reese, came out of the 
parlor in the piazza; I was in the piazza ; ‘Reese walked up toa 
door and kicked it ; some one inside said, ‘¢ome in;’’ there 
were some oaths ; does not know who used them; is not certain 
which used them ; the person inside said, “‘ come in;” the per- 
son outside said, ‘‘ open the door and I will come in.” The 
person in the room remarked, “ wait until I dress and I will 
‘éome out.” Reese then walked off from the door with a gen- 
tleman. Heard nothing more of it for ten or fifteen mimutes. 
Some one came out of a door, said to be Keener, speaking 
very harshly; stamped, and said, “here I am,” and remark- 
ed, that he had been run away from there before, but would 
not be run away any more. Had in one hand a stick and the 
Other a pistol. Some one on.the end of the bench said, “ you 
‘are afraid to point your pistol, you pusillanimous son of a 
bitch.”’ Keener asked him to repeat it. Does not know 
whether he repeated or not. Keener then raised his hand 
and shot; and then turned and run; saw no more of Keener. 
Then looked up to Mr. Reese, the man that was shot; he 
was getting up from his seat after the fire. Then wentto 
leave there; had to go through the parlor. The person who 
was shot was in there reclining on the sofa; left the house 
‘immediately, and came up town. Knew neither of the par- 
tics at that time; they were both strangers to me; heard 
their names called; it was the only way I knew them. Did 
not notice any one at the window of the room, the door of 
which Reese kicked at. Never noticed any person close to 
Keener. There were several persons in the piazza at the 
time. Does not know Archer. First notice I took of Keener, 
was when he stamped on the floor and spoke loud; he then 
had a stick and a pistol. Prisoner was about five or six 


steps from deceased when he shot him; had been in pizza 


once before. ‘Saw no weapon about Reese at any time that 
evening; Reese was sitting ona bench and made remarks. 
Prisoner told him to repeat it. Saw no assault made by de- 
ceased on the accused. 
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Cross: Heard the language, “where is your Keener?” as 
Reese walked down to the room door... Reese was speaking 
harshly; went direct to the door. Reese’s tone. of voice was 
such as to attract the attention of witness; he spoke loud as 
he came down the piazza; was not looking at Reese when he 
was shot. When I looked at Reese after the shot, he was in 
the act of rising. Does not think that he said; on preliminz- 
ry examination, that at the time of firing, Reese was in the 
act of rising. Immediately after the firing, and Keener 
turned, I looked and saw Reese in a rising attitude. 

By a.Juror: Keener came out of the door Reese kicked at. 

By the State:. Could see tolerably well by the light in the 
piazza. 

Witirm L.. FELDER, sworn: Witness is a practising phy- 


sician; attended a gentleman said to be named Reese, at the- 
. 4 \ ~ »- 
house of Jenny Yarborough, on the 10th September, 1854; 


[arrived there about fifteen minutes after eleven o'clock; 
in the City of Augusta, County of Richmond; Reese was ly- 
ingon his back ‘on the floor; his pantaloons unbuttoned ; 
there was blood upon’ the shirt, asked where he was shot: 
was told he was shot in the abdomen; raised his shirt and 
saw two holes, apparently made by balls; one wound was a 
little below the navel, about 1}-inches; the other from 13 to 
2 inches below that, inclining to right; could introduce the: 
end of the little finger ; appeared to be made with large buck- 
shot; attempted to probe the wound in a perpendicular: di- 
rection, but could not; the probe went into the abdomen. 
Witness is of the opinion that deceased died from those 
wounds, 

Cross: The position of a person ina rising attitude, favors - 
the course of the balls. 

By the State: Sitting and bending over would favor the: 
course of the balls. 

By the Prisoner: The course of those balls would be fa- 
vored by leaning forward when sitting, or in a rising attitude; 
would not undertake to say, from the course of those balls, 
that deceased was sitting or rising, but if they went in a di- 
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rect line, the course is consistent with either sitting and lean- 
ing forward, or in attempting to rise. 
The State here closed. 


TESTIMONY FOR DEFENDANT. 


Emua Burns, Sworn: Was present at difficulty between 
James Reese and Henry C. Keener, about the 10th Septem- 
ber last ; Keener was very drunk in the forepart of the even- 
ing, cursing Campbell Minstrels; first saw Reese that even- 
ing on Jackson street, opposite Globe Hotel; between the 
hours of 10 and 11 that night, I saw Reese; he walked down 
to Miss Yarborough’s with Capt. Moody and witness ; Reese 
left us just before we arrived at Miss Yarborough’s ; Reese 
asked witness if she had heard Keener curse him and the rail 
road men, and said if he had, he (Reese,) would make him 
retract those words when he saw him; witness told Reese she 
minded her own business. Next saw Reese standing between 
the door and window in Miss Yarborough’s piazza, with a 
knife in his hand and cursing, saying to Yarborough, “ show up 
your Keener, I want to cut his damned throat; Reese 
then drew his knife across Yarborough’s ‘bosom, and said he 
had just as soon cut her’s as not; Reese then walked down 
to the end of the piazza, to the room which Keener was in; 
Reese then commenced pounding or kicking at the door; 
Reese wanted Keener to come out—called him out—witness 
cannot remember the words; Keener did not then come out; 
it was about ten minutes afterwards that Keener came out; 
Reese then went from the door to the window, before Keener 
came out, and made an effort to get into the room; Keener 
come out into the piazza—was cursing; Reese then walked 
out of the parlor into the piazza; Keener said he had been 
run off three times, and would not be run‘off again; Reese 
then walked down the piazza and asked some one if they had 
a pistol—who, she does not know; Reese then took his seat on 
the bench, with folded arms. At the same time Keener was 
talking, Reese called him a pusillanimous cowardly son of a 
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bitch. Mr. Archer had taken Reese from window once; was 
talking to Henry Keener. When Reese cursed Keener, 
Keener dared him to repeat it ; Reese then repeated, “ You 
are a damned, cowardly, pusillanimous son ofa bitch; I dare 
you to point your pistol.’’ Keener then fired. 

When Reese was speaking to Keener, he was sitting on the 
bench, with his arms folded ; at the firing, saw a movement; 
Reese said, “‘ You damned, cowardly, pusillanimous son of a 
bitch, I dare you to point your pistol at me.’”’ After firing, 
Keener turned and ran; had seen Reese there about Satur- 
day night fortnight before; he (Reese) came there with a 
party drinking, and asked for Keener as he usually did; 
Reese went to Miss Yarborough’s room, and Keener jumped 
out of the window; don’t remember what he said when he 
went to Yarborough’s room; in the parlor he asked Yarbo- 
rough where her man Keener was; “show up your Keener ;”’ 
did not hear Reese use any violent language at the time Keen- 
er jumped out of the window. 

One other time, Keener was there drunk; Reese was in a 
room; Keener did not go where Reese was, neither did Reese 
go where Keener was; Reese was standing at the door with 
pistol; there is one door to the room which Keener was in. 
(Diagram of the house exhibited to witness, and shown to the 
Jury.) Reese made a motion of his arm as he said, “I dare 
you to point your pistol.” Witness was calm at the time. 

Cross: Reese was at the parlor door, at a space between 
the door and window, when he said, “ Show up your Keen- 
er;” was near the right hand window; did not see Keener 
when he came out of the room; was attracted by his cursing ; 
was standing still; saw no pistol; had a stick in his right 
hand ; saw the flash of the pistol ; witness was standing at the 
parlor when the firing took place—at the left parlor window 
as I came into the piazza; was looking from one to the other ; 
saw the flash of the pistol; Keener fired immediately after 
deceased called him a damned, cowardly, pusillanimous son of a 
bitch ; Keener was about eighteen feet from deceased when 
he fired; Reese told Keencr, when he (Reese,) first went. to 
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: 
the door to come out, that he (Reese,) was not armed. Reese 
was in the room of Martha Ruby in July last ; the door was 
open at the time he placed the caps on the pistol... Does not 
recollect of having sworn on preliminary examination, before 
the Magistrate, on 13th November, 1854, at City Hall, Rich- 
mond County, as follows: “I saw Reese move around on 
bench; I was so excited I could not tell whether he turned 
around or not.’’ Witness does not recollect using the word 
“excited,” on preliminary examination; it must be a mistake 
of the Clerk. Witness ‘has lived at Yarborough’s off and on, 
about one year. 

By the Prisoner: Received subpcena to attend Court in 
this case at Savannah. 

Avautsus Prarsr, sworn: Witness had been acquainted 
with deceased for the last four or five years; has seen de- 
ceased at the house of Miss Yarborough; .aas met him there 
repeatedly; knows the reputation of deceased, as to: violence 
in the neiviborhood i in which he lives; he was.a passionate 
man when drinking; never saw him in difficulty when sober ; 
would vet into one with any one when drinking. 

Cross: Has known deceased to get into a difficulty with 
witness; drew a sword cane on witness, but did not hurt him; 
has known him to have other difficulties in Atlanta; does not 
recollect the names of the persons he got into difficulties with; 
about four years ago ; don’t recollect of his having. a difficul- 
ty in this county with any one else, except witness and Kee- 
ner ; the difficulty with Keener was at.a whore house; at.the 
time of the death of Reese, did not see it but heard of it; Reese 
was connected with the Georgia Rail Road at the time of his 
death, as witness believes, 2s conductor, 

3y the prisoner: In difficulty with witness and deccased, 
when he drew the sword cane, he did not Jjhurt witness, but 


hurt Mr. Spencer; it happened at the house of Miss Yar- 


borough. 

Wesiey DoxALpson, sworn: Witness was at Miss Yar- 
borough's about two weeks before Christmas, in the year 
1853; in her bed chamber with Mr. Keener and herself; 
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while sitting, there came several persons to the front door ; 
some one knocked at the door; Miss Yarborough asked who was 
there? The reply was, “a friend.”’ 

They then came to the room where we were sitting; 
knocked at the door several times, as if they were going to 
force the door, and demanded admittance; Miss Yarborough 
replied, she had cempany. Some one called out for Keener 
—‘“you damned coward!” “Bring out your man!” Then 
Miss Yarborough told the person at the door he was mistaken ; 
that it was another gentleman in the room. Some one then 
kicked at the door very violently, as if to break it in. I 
stepped to the door and braced it; it was locked. While I 
was against the door, Mr. Keener took his hat and left by 
the other door; the other door leads into the parlor. There 
were then several of them shouted for Keener, and said, come 
out a damned coward, or they would break in thedoor. Af- 
ter Yarborough had closed the door, and I thought Keener 
had sufficient time to get out of the house, witness told them 
if they would wait, he would unlock the door and open it. 
Witness unlocked the door; Reese came in with a stick in 
his left hand and a knife in his right, and said he would kill 
Keener if he could find him; it was a bowie knife. Reese 
threatened Miss Yarborough’s life for letting him escape, and 
said that if he ever caught him in the room with her he would 
kill him. After remaining in the room abusing Keener— 
calling every opprobious name, he (Reese) left by the same 
door; in a few moments we heard some one in the parlor who 
entered by the back door; Miss Yarborough opened the door 
and saw Reese; Yarborough called witness, and asked him 
to lock the back door after Reese left; after Reese stepped 
out witness locked the door. 

Witness met Keener at the Shades next morning, and told 
him what I heard, and warned him if he went to Yarborough’s 
house again. After Reese left, I heard several shouts for 
Keener, and heard several pistol shots; Miss Yarborough ap- 
peared to be alarmed, and asked if Keener was safe, and if 
he was gone. I told her he was. On Christmas day, in the 
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oafternoon, I walked up to Miss Yarborough’s. I walked int 
the back yard; went into the house by back door; Saw Yar- 
borough and Reese standing in the passage; Reese kicked 
the door and called for Keener, a damned cowardly son of a 
bitch, to come out; it was a bed room door. Reese raised 
his stick over Miss Yarborough’s head, and told her if she did 
not bring out her man Keener he would kall her. Threatened 
to stamp her guts out if she did not bring out-her man. Stood 
in the passage a few moments and heard Reese and Yarbor- 
ough quarrelling. Walked out and went to pump near by. 
When I got over to the pump I met Mr. Keener, and told him 
Reese was over at the house, threatening his life. Keener 
took hold of witness’ arm and asked him to’walk down town 
with him. I gave my assent and we then went; crossed over 
by the Infirmary, and came down to Jackson street. When 
we had proceeded some distance, we turned and observed 
Reese following him. Mr. Keener then quickened his pace. 
I then asked him if he did not think Reese would think he 
was afraid of him, if he saw him trying to get out of his way. 
Keener replied that he did not want any difficulty with him, 
and wanted to keep out of his way. We then reached Gan- 
ter’s bar-room. Keener asked witness to take a glass; wit- 
ness accepted the invitation, and walked into the bar-room 
with him; went in and took a glass together; also took a ci- 
gar. Mr. Keener then asked me to step to the door and see 
if I saw Reese. I then returned and told him I did not see 
him; thought he had passed. We then went to the Shades. 

Cross: No one else was in the room with us at the time of 
the first difficulty ; there were several persons in the passage; 
don’t know who they were; there were several ladies in the 
house, viz: Miss Copperfield, Miss Irvin and Miss Brown; 
several others were there whose names I do not know; there 
were several persons at the door, whom he does not know; 
saw no one at the second difficulty except Reese and Yarbo- 
rough; the doors were all closed. Witness believes the same 
ladies resided there at the time of the last difficulty as at the 
first one; saw them there before and after the last difficulty ; 
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was brought here from South Carolina on the 22d December 
last; has had no opportunity of conversing with prisoner 
while in jail; I saw him several times. Witness has been 
convicted of simple larceny at this term of the Court, and 
plead guilty in second case; stealing negroes, as it appears ; 
has been in jail here several times. 

By a Juror: Was in Miss Yarborough’s bed-room previous 
to the addition being put to the house; witness believes she 
occupies another room. 

JAMES Cosby, sworn: (Rejected by the Court.) On the Fn- 
day night before the death of Reese, witness went in United 
States Hotel bar room and found Reese in there, and walked 
out into the street with him (Reese); he then remarked that 
he had not seen me on MelIntosh street for a good while; 
witness replied that he had not been there for about 10 
months; Reese then said that he did not go there as frequent 
as he used to do—that Keener had taken his woman from 
him; and he said that Keener was a damned coward, and 
that he had made him leave there two or three times, ‘and 
that if ever Keener crossed his path he would kill him; he 
then said he was going out before long and kick up hell out 
there; this wag either the Thursday or Friday night before 
his death; we then turned and walked down the street, and 
there was no more said about it. 

The last ground of motion for new trial was supported by 
the following affidavits : 


State oF GEorarA, RicHMOND CoUnTY: 
In the Superior. Court of said County. 

Personally appeared in open Court, William Cauley, who 
being sworn, says that on the twenty-third day of January, 
1855, James Sikes, who was afterwards sworn in chief as a 
Juror to try the case of The State vs. Henry C. Keener, in a 
conversation with deponent, referring to said case, made use 
of the expression, that said “Keener ought to have his neck 
broke.”” And deponent further says, that said conversation 


VOL. XVII.—27 





210 SUPREME COURT OF GEORGIA. 


Keener vs. The State. 








took place in the Jury-room in the City Hall, in said county, 
when the Jury was considering the case of John P. King »s.. 
Jones & Cumming. 
his 
WILLIAM X CAULEY. 
mark. 
Sworn to and subscribed in open Court, this 30th day of 
January, 1855. 
OsweELu E. Casmin, Clerk. 


State or Georata, RicoMonp County: 

Personally appeared, Thomas W. Miller and John K. Jack- 
son, who being sworn, say that they were Counsel for the 
prisoner in the foregoing case, and that the facts stated in the 
foregoing affidavit were not known to them, or either of them, 
until after the verdict was rendered, and that they do not be- 
lieve that they were known to their associate Counsel, A. H. 
Stephens, Esq. 

T. W. MILLER, 
JOHN Kk. JACKSON. 
Sworn to 5ist January, 1855. 
W. Mixo Ory, J. P. 


State oF GeoreraA, Ricumonp County: 

Before me appeared Henry C. Keener, the defendant, who 
being sworn, says that he did not know the facts set forth in 
the above affidavit of William Cauley, until after the verdict 
was rendered. 

HENRY C. KEENER. 

Sworn to and subscribed before me, the 31st Jan. 1855. 

G. F. Parisn, J. I. C. 


Upon the hearing, the State produced the following affida 


yits : 


Strate or Greorara, RicumMonp County: 
Personally appeared, James Sikes, who being sworn, says 





AUGUSTA, JUNE TERM, 1855. 211 


Keener vs. The State. 








that he has no recollection of ever having made use of the ex- 
pression to William Cauley, “that Keener ought to have his 
neck broke ;” that he has no recollection of having made use 
of said language, cither in the Jury room, while on the trial 
of the case of John P. King vs. Jones & Cumming, or else- 
where. Deponent thinks that if he had made use of any such 
expression, he would now remember it. Deponent further 
swears, that he was a stranger, both to the deceased and the 
prisoner, in said case, and that he had no prejudice against 
the said Keener; but that he stood indifferent between the 
State of Georgia and Henry C. Keener, the prisoner. 
JAMES SIKES. 

Sworn to and subscribed before me, this 18th day of Eeb- 

ruary, 1855. 
Hrzrt WILLIAMs, J. P. 


Srate or GroretaA, RicuMonD CounTY: 

Personally appeared, Hugh O'Neill, who being duly sworn, 
says tht he was.one of the Jurors in the above stated cause; 
that the conduct of James Sikes, while serving with him on 
said Jury, was decorous and proper; that he manifested no 
prejudice against the defendant; that the Jurors, generally, 
had determined upon their verdict when they went to the 
Jury-room, and that Sikes neither attempted to exert, nor 
really did exert, any influence in the finding of their verdict. 

HUGH O'NEILL. 

Sworn to and subscribed before me, this 19th day of Feb- 
ruary, 1855. 

Joun H. Spencer, J. P. 


Two other Jurors made similar affidavits. 
Upon the hearing, prisoner’s Counsel produced the follow- 


ing additional affidavit : 


StaTE OF GEoraIA, RicuMonD County : 
Personally appeared, Isaiah R. Butler, who being sworn, 
says that he was raised with James Sikes, and has known 
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him from early boyhood; that said Sikes has always been re. 
puted to be a man of weak and unsound mind, and been g0 
known among his neighbors and acquaintances ; that some- 
time during the week in which the case of the State vs. Hen- 
ry C. Keener was tried, and before said Sikes was sworn to 
try said case, at Augustine Frederick’s, in the City of Au- 
gusta, he, deponent, heard said Sikes say that he had been 
summoned as a Juror, and that if he was sworn on the case 
against Keener he would be damned if he would not crack 
his neck. Deponent further says he afterwards heard said 
Sikes, at the Court House in said City, repeat the same lan- 
guage, in substance. 
ISAIAH R. BUTLER. 
Sworn to and subscribed this 20th February, 1855. 
DanicEL S. Busn, J. P. 


Whereupon, the Attorney General asked for further time to 


procure additional affidavits in support of the Juror, and 
time was allowed by the Court. 
On Friday, the 23d of February, 1855, the Attorney Gen- 


eral offered the following affidavits : 


STaTE OF GEORGIA, RicHMonDd County : 

Personally appeared in open Court, James Sikes, who be- 
ing duly sworn, saith that he was a Juror on the case of the 
State vs. Henry C. Keener, in the Superior Court of said 
County ; that he has seen the affidavit of Isaiah Butler, stat- 
ing certain remarks as made about said Keener by this de- 
ponent; and deponent denies having made the remarks there- 
in stated, or any such remarks, to said Butler, or in his pres- 
ence, or to any other person. Deponent is certain that if he 
had used such language, he would not have forgotten it. In 
fact, he saith that he had nosuch feeling or bias towards Keener 
to cause such language ; that he has known said Butler for 
a long while, and affirms, to the best of his recollection, that 
during the sitting of the present term of this Court, he never 
saw said Butler at all, saving once, and that was on or about 
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Tuesday of the first week; while passing out of the Court 
House, some one, whom deponent took to be Butler, bowed 
to him and he returned it ; more than that, not a word passed 
between them ; and if they had been in Fredrick’s, as stated 
in Butler’s affidavit, deponent is satisfied, under the circum- 
stances, that he would remember it ; moreover, deponent, be- 
fore coming to Court, does not remember whether he ever 
heard any particular mention of the homicide of Reese by 
Keener ; certainly was entirely free from any bias or pre- 
judice against Keener ; nor ever expressed any opinion about 
the defendant, previous to the trial. 
JAMES SIKES. 
Sworn in open Court, February 23d, 1855. 
QO. E. Casurn, Clerk. 


StaTE OF GEORGIA, RichMonp County: 


Personally appeared, James A. Templeton, who, being du- 


ly sworn, saith that he knew James Sikes, Juror in the case 
of the State vs. Henry C. Keener, and has lived in his neigh- 
borhood, and in fact in half a mile of said Juror, for about 
twenty-two years ; that he is a man of ordinary mind, neith- 
er very extraordinary nor weak; that heisone of the best 
of blacksmiths in deponent’s part of the country; that he is 
considered by deponent and by the neighbors, a sober, indus- 
trious and saving man ; that he owns a place, where he lives, 
which was purchased by his industry ; that as to character 
for truth and veracity, deponent knows no cause, personally. 
or from information, why he should not be fully credited, and 
that under oath, he would put the same faith in him as in 
other men ; that deponent is of the opinion that the said 
Sike’s memory is not defective, but very good. The family 
of said James Sikes is respectable. 
JAMES A. TEMPLETON. 
Sworn to and subscribed, this 22d, Feb. 1855. 
Wa. T. Goup, Judge C. C. Pleas, 
City of Augusta. 
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STATE oF GEORGIA, RicuMoNnD County: 

Personally appeared before me, John T. Palmer, a citizen 
of Burke County, who being duly sworn, saith that he is a 
practising physician, and acquainted with James Sikes, Juror, 
(as informed,) in the trial of Wm. C. Keener, for murder in 
first aforesaid county, and has been for about twenty or 
more years ; that in his opinion said Sikes isa man of about 
ordinary mind, no indication of weakness or any extraordi- 
nary strength; thatin fact, deponent hath known said James 
pretty much all his (deponent’s life; that said James is a 
man who will run on and jest, but under oath, deponent hath 
no reason to distrust him, and would rely upon his statements 
thereunder made.. 

JOHN T. PALMER. 

Sworn to before me this 21st day of February, 1855. 

Joun H. Spencer, J. P. 


The reception of the last two affidavits was objected to by 
prisoner’s Counsel. The objection was over-ruled,“and priso- 
ner’s Counsel excepted. 

Upon the reception of the affidavits of Palmer and Tem- 
pleton, prisoner’s Counsel asked for additional time to fur- 
nish affidavits in support of Butler’s, in relation to the un- 
soundness of the mind of the Juror, Sikes, stating that they 
had just come to the knowledge that said Sikes had been re- 
moved from a trustship in this Court on that account, and 
that the fact could be shown. ‘The Court refused to allow 
time, and thereupon prisoner’s Counsel excepted. 

On the 24th day of February, 1855, the Court proceeded 
to pronounce its decision upon said motion for a new trial. 
The motion was over-ruled and a new trial refused. Where- 
upon, prisoner’s Counsel excepted. 

Upon these several exceptions error has been assigned. 


T. W. Minter; A. H. Stepuens, for plaintiffs. 


attorney General SHewMakg, for the State. 
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By the Court.—Lumprx1y, J. delivering the opinion. 


[1.] We propose to consider the grounds of error com- 
plained of in this case, in the order in which they are pre- 
sented in the assignment; and the first is, that the Court did 
not set aside Samuel A. Verdery, but allowed the Attorney 
General ‘to put him upon the prisoner as a competent Juror. 

When the name of Samuel A. Verdery was called, he was 
put upon his vowre dire; and in answer to the question— 
“Have you, from having seen the crime committed, or hay- 
ing heard any portion of the evidence delivered on oath, , 
formed and expressed any opinion as to the guilt or inno- 
cence of the prisoner at the bar?’ Said Juror announced 
that he had not, but that he had formed and expressed an 
opinion from what he had heard of the case. He answered 
the other questions propounded by the Statute negatively. 
The Attorney General pronounced the Juror competent, and 
he was accepted and sworn in chief to try the cause. 

Whether Mr. Veydery was a competent Juror, we are not 
called upon to decide. ‘True, he was pronounced qualified by 
the State’s Attorney, but not by the presiding Judge. His 
opinion, as to whether or not the Juror stood indifferent, was 
not invoked; and yet, it was the only judgment which this 
Court is authorized to review.’ There has been no decision 
by the Court below upon this point. Not only was no attempt 
made by the prisoner to get rid of the Juror, by making the 
question to the Judge, but he failed to put him upon triers, 
to test his competency, as he was entitled to do under the 
Act of 1843. He accepted the Juror as he was—and con- 
sented, without objection, that he should be sworn in chief, 
to try the traverse. And it is a maxim of the English Law, 
as well as of common sense, that no one can take advantage 
of a wrong which he, himself, agreed to. 

This dectrine underwent a thorough investigation by the 
Judges in Convention in Glover vs. Woolsey, & Co. (Dudley's 
h. 85.) It is true, that was an action of asswmpsit ; but the 
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reasoning of the Convention, as well as the authorities cited, 
apply to criminal as well as civil causes. It is there laid down 
as a well settled rule, that an omission to challenge a Juror 
before trial, is a waiver of the objection to him; and that it 
would be most unreasonable to allow a party the benefit of a 
verdict, if favorable*to him, and the benefit of a new trial on 
account of the objection, ifthe verdict should be adverse. In 
one of the cases referred to, Jeffries et al. vs. Randall, (14 Mass. 
R. 206,) the Court say, ‘‘ Had the demandants made the re- 
quisite Statutory inquiry, and failed of discovering the fat 
which would have disqualified the Juror, it would have been 
equitable to have granted relief at this stage of the proceed- 
ing; but having omitted to avail themselves of their rights 
when the Jury was empannelled, the motion cannot now ob- 
tain.” 

And so we say in this case. 

[2.] In the progress of the cause, the Attorney General of- 
fered as an original witness, on the part of the State, one Wm. 
A. Archer, whose name was not on the list of witnesses sworn 
before the Grand Jury, nor among those of whom the defend- 
ant had notice. Counsel for prisoner objected to said Ar- 
cher’s being sworn as an original witness on the part of the 
State, for those reasons. The Court over-ruled the objec- 
tion, and Counsel for the prisoner excepted. 

It is insisted that Archer was ‘incompetent to testify, and 
the 7th section of the 14th division of the Penal Code is re- 
lied upon for his exclusion. It is in these words: ‘ Every 
person charged with a crime or offence which may subject him 
or her, on conviction, to death or imprisonment in the Peni- 
tentiary for the term of three years or more, shall be fur- 
nished, previous to his or her arraignment, with a copy of the 
indictment, and a list of the witnesses who gave testimony 
before the Grand Jury.” (Cobb's Digest, 834.) 

In the case of Stokes against The State, recently deter- 
mined at Milledgeville, this Court held, that the defendant 
was entitled only to a list of the witnesses who gave testi- 
mony before the Grand Jury. Such is the definite language 
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of the Code; and if ever the maxim, that the express men- 
tion of one thing implies the exclusion of another, is to have 
a practical application, no case can occur more palpable than 


this. 

True, a different construction was put upon this clause by 
the late Tuomas N. P. Cuartton, Judge of the Eastern Cir- 
cuit, in Zhe State vs. Calvin and others, (R. M. Charlton’s 
R. 142.) And the reason assigned was, that.as one of the 
authors of the Penal Code, he was solicitous to place 
persons accused under our law, upon as high a scale of dig- 
nity as was dictated by the wide difference between a citi- 
zen of a Republic and the subject of a Monarchy. Hence, 
every person committing a felony in this State, should be 
placed upon the same footing as asubject of England charged 
with treason. And that as by the Statute of Ann, a prisoner 
charged with treason, was entitled to a list of all the witness- 
es to be produced, with their professions and places of abode, 
the like provision was incorporated with our Code, the better 
to enable defendants, by inquiry into the characters of the 
witnesses, to make their defence. 

However much we may admire the humanity of the motive 
which prompted this interpretation, we most respectfully sub- 
mit, that both the distinguished Jurists who framed the Code, 
as well as the Legislature which adopted it, were most impor- 
tunate in the use of the terms employed, if the exposition of 
Judge CHARLTON be correct. And we coincide with His 
Honor, Judge Hott, that it is not safeyto inquire what the 
framer of the law thought when he drafted it, but what the 
Legislature intended when they passed it; and that this in- 
tention is to be gathered from the words used, taken in their 
plain and obvious sense; and that it is very clear, that all 
that was designed was, to let the accused distinctly know, 
before arraignment, the charge brought against him—the 
prosecutor who preferred it, and the witnesses who gave tes- 
timony before the Grand Jury. This is all that is expressed. 
Had it been designed to limit the State, on the trial, to any 
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particular set of witnesses, some words of restriction would have 
been used. Here there arenosuch words. The Statute of Ann 
contains the words, “a list of witnesses to be produced.” Ours, 
“a list of the witnesses who gave testimony before the Grand 
Jury.” How widely different the phraseology! And yet, 
they are treated, in the decision to which we have referred, 
as not only the same in reason and principle, but one is con- 
sidered hut the re-enactment of the other. 

We affirm the judgment of the Circuit Court upon this 
point also. 

[3.] As to to third ground: A witness, Goodwyn, intro- 
duced by the State, on cross-examination, was asked “ wheth- 
er the tone of voice, with the language and manner of the de- 
ceased at the time he walked through the piazza to the room 
in which the defendant was, was not such as to cause him to 
expect or look for a difficulty?” This question was not al- 
lowed to be put, but the witness was permitted to testify what 
the tone of voice, language and manner of Reese, at the time, 
were, which he did. - 

We regret that this question was not suffered to be pro- 
pounded, because of its entire immateriality. Every body, at 
the house where this homicide was committed, that night, 
expected a difficulty, as a matter of course. There could 
have been but one answer to the interrogatory, and that would 
not have weighed a feather with the Jury; and yet, hours, 
perhaps, have been consumed, first and last, in discussing the 
rule of evidence applicable to the facts contained in the re- 
cord. We subjoin the reasons given by the Judge for reject- 
ing this testimony, in his own language : 

“This question was not allowed to be asked, because the 
answer would not be as to a fact, but the expectation of a wit- 
ness, arising out of a series of facts, either then in evidence 
or capable of being put in evidence. Now the expectation of 
tlie witness was nothing more than the deduction or conclu- 
sion of the mind of the witness, as to the effect which these 
facts produced on his mind, and inferentially, would be like- 
ly to produce on the mind of Keener.” 
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“Tt is not for a witness to draw such conclusions; that be- 


longs to the Jury. This is the general rule of law—to which, 
however, there are exceptions: as in questions of sanity or 
insanity, art or science, and others of a like nature, in which 
the opinion of a witness, founded upon facts too multitudi- 
nous and minute to be presented to the mind of Jurors, or of 
a skill, the witness’ own, is admitted. There is another 
class of exceptions, founded chiefly on defect of memory, in 
which the witness may give his belief: such as questions of 
personal identity, handwriting, &c. and others, in which he 
may state his cmpressions or understanding. Such were the 
cases of Moody and Wife vs. Davis, (10 Geo. Zt.) and Fiel- 
der and others against Collier, (13 Ga. R.) But the Court 
does not find the case before it to be within any of the excep- 
tions. The question asked the witness was, as to what he 
expected from the conduct of Reese—which conduct was in- 
tended to be proved by the impression it made on his mind; 
or, as expressed by one of the Counsel, a daguerreotype like- 
ness of his conduct, as reflected from the mind of the witness, 
was wanted. It was certainly important to ascertain what 
was the conduct of Reese on that occasion, even to the mi- 
nutest action. But the mirror from which it was sought to 
have it reflected, may rot have been true. There may have 
been the seams of credulousness, timorousness, passion or 
prejudice to disturb the likeness; and which may have been 
very different from that which would have been made on the 
mind of the Jury by a simple statement of facts.” 

Our brother, we believe, has stated, with accuracy, the 
rule as laid down in the books. (1 Greenlf. Hv. §440.) And 
yet, the writer from which it is taken, cites with approbation 
the case of McKee vs. Nelson, (4 Cowen, 355,) in which it was 
held, that in an action for breach of a promise to marry, a 
person accustomed to observe the mutual deportment of the 
parties may give in evidence Ais opinion upon the question, 
whether they were attached to each other; and that, too, 
Without it being made to appear that the witness was an ez- 
pert in the affairs of the heart. 
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The Court admit the general rule as stated by Judge Hor, 
namely: that witnesses are not allowed to give their opinions 
to a Jury, but suggest, that there are a thousand nameless 
things, indicating the existence and degree of the tender pas- 
sion, which language cannot specify, and which cannot be de- 
tailed to a Jury. Why, we would ask, may not the various 
facts which manifest the existence of attachment, be as capa- 
ble of specification as any other matter whatever? Why may 
not the existence of Jove, as well as revenge, being both of 
them elementary principles of human nature, be proven by 
external signs and the multiplied exhibitions of its energy? 
There is no radical difference; and the rules of evidence 
should be the same, as applicable to both of these master pas- 
sions. If it be allowable to ask, as in the case of McKee and 
Nelson, whether, in the opinion of the witness, the parties 
were not attached to each other, it would seem to justify the 
inquiry, whether the circumstances which surrounded the ac- 
cused, were not sufficient to excite the fears of a reasonable 
man! ‘The defendant, however, is requirédeto act upon his 
own judgment, and not that of another, and‘is responsible to 
the law for the soundness of his conclusion. And foreseeing, 
as we do, the indefinite multiplication of collateral issues to 
which any other doctrine would lead, we affirm the judgment 
-of the Court below upon this ground. 

[4.] The place where Reese was killed, was a brothel of 
notoriety in the city, and Counsel for prisoner proposed ask- 
ing the witness, Prater; ‘‘ whether he was acquainted with the 
general character of deceased for violence in the place where 
the difficulty occurred?”’ And, “what was the character of 
deceased for violence in that particular place?’ Objection 
was made to each of these questions by Counsel for the State, 
and the Court refused to allow them to be asked. To which 
ruling the prisoner, by his Counsel, excepted. And this con- 
stitutes the fourth error assigned. , 

No authority was read, for or against this point, except the 
case of Boswell and Blackwell, (12 Ga. R.) and that estab- 
lishes this principle only: that where a witness is sought to 





AUGUSTA, JUNE TERM, 1855. 


Keener vs. The State. 








be impeached, and is shown to have a general reputation for 
truth and veracity in the county of his residence, that that 
may be considered the neighborhood in which he lives, for the 
purpose of satisfying the demands of the law. 

I took occasion, when delivering the opinion in this case, to 
state, that for myself, I was inclined to hold that the reject- 
ion of the questions, in the form in which they were put, was er- 
ror; but that in deference to the opinion of my brother STARNEs, 
as well as to that of the learned Judge who presided at the 
trial, I was content to affirm the judgment, with this distinct 
explanation: that it was competent to give proof as to the 
general conduct of the deceased for violence at this place— 
especially toward Keener—the testimony showing that they 
had long been rivals for the favor of the keeper of the brothel. 

Upon examination, I am satisfied that the questions pro- 
pounded to Prater, were in the proper form. 

Mr. Greenleaf, in treating of the rule as to the admissibil- 
ity of evidence of general character, concludes thus: “ But 
it seems that the character of the party, in regard to any par- 
ticular trait, is not in issue, wnless- zt be the trait charged 
against him; and of this, it is only evidence of general repu- 
tation which is to be admitted, and not positive evidence of 
general bad conduct. And the author quotes Swift's Evi- 
dence, and numerous cases, English and American, to sustain 
this proposition. (1 Greenleaf’s Hvidence, §55—note.) The 
particular trait involved in the issue here, was the character 
of Mr. Reese for violence in this place; a circumstance relied 
on by Keener, in part, for his justification in committing the 
homicide. And it would seem that the character of the de- 
ceased for violence, was to be established by general reputa- 
tion, rather than positive evidence of general bad conduct. 

Either mode of proof will be satisfactory to the defendant’s 
‘Counsel, in the present case, provided we repudiate the doc- 
trine, as we distinctly do, that a man may not have cifferent 
general characters, adapted to different. circumstances and 
localities ; that is, a character for rail cars and a character 
for the brothel; a character for the church and one for the 
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street; a character when drunk, and ‘a character when sober. 
Instead of a doctrine like this being too loose for judicial in- 
vestigation, we hold that it is in accordance with the soundest 
elementary principles. In all eases where evidence is admit- 
ted, touching the general character of tlie party, it ought, 
manifestly, say the authorities, to bear reference to the na- 
ture of the charge against him. 

A schoolmaster is indicted for an assault and battery upon 
one of his pupils; he defends himself under his acknowledged 
right to inflict moderate correction. ‘The charge puts in issue 
the character of the teacher for violence; and where, pray, 
would you go, to ascertain that character? among his fel- 
low-men, gr in the schoolroom? ‘There can be but one re- 
sponse to this question: an officer in the army or navy is 
tried for cruelty to a soldier or sailor; what has his reputa- 
tion in the community, generally, to do with the trait of 
character involved in the issue? It is inthe barracks, and 
on board the Man of War, that we look for what we wish to 
learn. There are thousands of men in this country, mild as 
a May-morning when sober, but demoniacs when drunk; 
have not such two distinct characters? ‘Their moral iden- 
tity is completely lost—their individuality metamorphosed un- 
der the maddening effects of alcohol. Philip drunk and Philip 
sober, were altogether different persons. As a conductor, 
Mr. Reese was uniformly gentlemanly ; at the brothel, he was 
menacing, turbulent, rash, reckless and raging. 

The case of Quesenbury vs. The State, (8 Stewart § Por- 
ter, 308,) although not strictly applicable to the precise point 
which we have been considering is, nevertheless, so perti- 
nent to the case, that 1 am induced to make the following 
quotation from the opening of the Court, as delivered of 
Chief Justice Lipscombe: “ that the good or bad character 
of the deceased, as an abstract proposition, can have no in- 
fluence on the guilt of the accused, is too clear to admit of 
controversy. ‘lo murder the vilest and most profligate of 
the human race, is as much a crime as if he had been. the 
best, most virtuous, and the greatest benefactor of mankind ; 
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but there can be no doubt but that when the killing has been 
under such circumstances as to create a doubt as to the 
character of the offence committed, that the general charac- 
ter of the accused, may, sometimes, afford a clue by which 
the devious ways by which human action is influenced, may 
be threaded and the truth obtained. It is an acknowledged 
principle, that if, at the time the deadly blow was inflicted, 
the person who so inflicts has well-founded reasons to believe 
himself in imminent peril, without having, by his fault, pro- 
duced the exigency, that such killing will not be murder.” 

“Tf the deceased was known to be quick and deadly in 
his revenge of imagined insults ; that he was ready to raise a 
deadly weapon on every slight provocation; or in the language 
of the Counsel, his “ garments were stained with many mur- 
ders,” when. the slayer had been menaced by such an one, he 
would find some excuse in one of the strongest impulses of 
our nature, in anticipating the purposes of his antagonist ; 
the language of the law in such a case would be, obey that 
impulse to self-preservation, even at the hazard of the life of 
your adversary.” 

'“Tf the killing took place under circumstances that could 
afford the slayer no reasonable grounds to believe himself in 
peril, he could derive no advantage from the general char- 
acter of the deceased for turbulence and revenge ; but if the 
circumstances of the killing were such as to leave any doubt, 
whether he had not been more actuated by the principle of 
self-preservation than that of malice, it would be proper to 
admit any testimony calculated to illustrate tothe Jury the 
motive of which he had been actuated.” 

“To this cause, we can see no good objection ; and it seems 
pretty certain, that it would often shelter the innocent from 
the influence of that sound, but not unfrequently severe max- 
im of law, that when the killing has been proven, malice will 
be presumed, unless explained and rebutted. There can be 
but little danger of the guilty escaping, under the influence 
of a prejudice created by such testimony against the deceased. 
The discretion of the Judge will be able to control and pre- 
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vent such a result. And Jurors will be able to comprehend 
the reason and object of such proof.”’ 

[5.] The next error complained of is, that the Court with- 
drew and excluded from the Jury all the testimony of James 
Cosby. This witness testified, that on Friday night before 
the death of Reese, which was on the Sunday evening he met 
Reese at the United States Hotel, who remarked to witness, 
that he had not seen him on McIntosh street for a good while. 
Cosby replied, that he had not been there for about ten 
months. Reese then said, that he, himself, did not go there 
as frequently as he used to do; that Keener had taken his 
woman from him; and he said that Keener was a damned 
coward, and that he had made him leave there two or three 
times; and that if Keener crossed his path he would kill him. 
He added, he was going out there before long, and would 
kick up hell. Nothing more was said. 

The testimony of Cosby was rejected, mainly upon the 
ground, that the threats which it proves, were made in a pri- 
vate conversation between Reese and witness, which was ne- 
ver communicated to Keener. 

Without stopping to inquire whether the facts related by 
the witness, apart from the threats, were not admissible, we 
prefer to confront the question directly; and to consider 
whether or not the evidence of Cosby, taken as a whole, should 
not have been received? Keener is indicted for killing Reese; 
his defence is, that Reese manifestly intended, by surprise or 
violence, to take his life, or do him some bodily hurt; that 
the circumstances were such as to excite the fears of a rea- 
sonable man; and that he acted under the influence of those 
fears, and not in the spirit of revenge. The proof is, that 
two nights before the tragedy occurred, Reese entertained the 
most deadly hostility toward Keener. Jealousy, another 
name for insanity, of the most malignant character, had taken 
possession of his bosom, and was shaking the throne of his 
reason to its very foundation. Keener had taken his woman 
from him; and if the damned coward ever crossed his path, 
he would kill him; he was going out on McIntosh street be- 
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fore long, and would kick up hell there. Prophetic words! 
He sowed to the wind, and reaped the whirlwind. What a 
terrible lesson! Well might the wise man say of the house: 
of the strange woman—“ the dead are there!” 

Ought not this conversation, whether communicated to: 
Keener or not, to have been admitted as a substantive fact, 
to show the malus animus, or evil intent toward Keener, with 
which Reese went to that house that night? Laying aside all 
technical rules and reasoning, we ask, with the knowledge of 
the mind and feelings of the deceased disclosed by this wit- 
ness, would we not, and ought not the Jury, to listen more indul-: 
gently to the alleged apprehension of injury on the part of 
Keener? as well as to the facts and circumstances upon 
which he relies, to justify his conduct? Do not these previ- 
ous threats throw light upon Reese’s conduct, up to the time 
of the killing? Do they not serve to illustrate the transac- 
tion ? 

It is stated by Mr. Starkie, (1 Treatise on Ev. p. 39,) Mr. 
Roscoe, (Ev. p. 74, & Seq.) and all the writers on evidence, 
that the general rule is, that aj/ the circumstances of a trans-: 
action may be submitted to the Jury, provided they afford any 
fair presumption or inference as to the matter in issue. This 
proposition is exceedingly broad, and if carried out in good 
faith, would produce the most beneficial results. According- 
ly, in Richardson vs. Royalton § Woodstock Turnpike Co. 
(6 Vermt. 496,) and Davis vs. Calvert, (5 Gill. & Johnston, 
269,) it was held, that all facts upon which any reasonable 
presumption or inference can be founded, as to the truth or 
falsity of the issue, are admissible in evidence. 

In addition to the precedents quoted by Mr. Poscoe, to sus- 
tain the general rule of evidence above stated, we beg leave . 
to refer to a few cases in illustration of the rule. 

The case from Vermont was this: An action was brought 
by the plaintiff for damages occasioned on account of the in- 
sufficiency of defendant’s bridge—so that in passing with a 
drove of cattle, some eighteen or twenty were precipitated 
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into the river, and seven of these were so much bruised and 
wounded as to make it necessary to killthem. It was shown 
that the reach of the bridge which fell in had been erected 
about three years before the accident happened. The plain- 
tiffs further offered to prove, that in 1831, the defendants 
built the two northern reaches of the said bridge anew, as the 
old ones had stood about nine years; and that the new reach- 
es thus erected, were stronger than the reach which fell in 
with the cattle. To the admission of this evidence, the Coun- 
sel of defendants objected. But the objection was over-ruled 
and the evidence admitted, as having a tendency to show that 
the defendants considered that the augmentation of business, 
and the necessities of the community, required a stronger 
bridge than the one first erected. The Court admit that the 
testimony is not very important, but that in modern practice, 
the evidence that is admitted to go to the Jury is more nat- 
ural, and not governed by rules so artificial as formerly. 
“Under the rule, then,” says the Judge, referring to that ta- 
ken from Starkie, “did the evidence afford any reasonable 
inference, that the southern reach of the bridge, which broke, 
was insufficient, because in 1831 the defendants built the two 
northern reaches stronger than the reach that did break? 
Does it tend to confirm the plaintiff’s testimony, or weaken 
or contradict the defendants ?”’ 

In Caldwell against The State of Connecticut, (17 Conn. 
R. 467,) it was decided, that where an information for keep- 
ing a house of ill-fame, charged the offence as having been 
committed after the Statute prohibiting it, went into opera- 
tion, and evidence was offered to prove that the house was re- 
puted to be of ill-fame previous to that time, that such evi- 
dence was admissible as conducing to prove that it sustained 
the same reputation afterwards. 

The State vs. Goodrich, (19 Vermt. R. (4 Washburn,) 116,) 
is almost identical with the case under discussion. Goodrich 
was indicted for discharging a gun at one Green and wound- 
ing him; and the person injured was a witness on the trial; 
and it appeared that the affray took place on the premises of 
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the defendant. Goodrich insisted that the assault and bat- 
tery, if committed by him, was in defence of his person or 
property, and offered evidence to prove that there had, at 


previous times, been fights between Green and himself; and 
that his house’ had been attacked, and his property, by a com- 
pany, of which Green was one; and that Green had fre- 
quently threatened violence upon his person. The Court de- 
cided that it was not competent, as a defence to this prosecu- 
tion, to inquire into the previous affrays and contentions be- 
tween the parties; or to prove a previous threat by Green, 
that he wanted to get some powder for the purpose of blow- 
ing up the house of the defendant. 

Redfield, Justice, in delivering the opinion of the Supreme 
Court, stated the question to be, whether Green made the 
first assault, or whether Goodrich acted in self-defence. And 
after stating that it is not always easy to determine what-is 
collateral to the main issue, the Judge proceeds—“In the 
present case, if it was material to know with what intent 
Green went to defendant’s house, that could only be shown 
by his acts and his declarations, in connection with those 
acts. As part of that intent, it might have been shown that 
he declared his intention to see if the hay remained; and we 
apprehend what is stated in the bill of exceptions, in regard 
tothe tendency of the testimony on the part of the State, to show 
that he went there with that intent, must have been derived, part- 
ly at least, from his declarations on the way and while there. 
That is the only way it could be shown, aside from his own 
testimony. And we think that all his declarations, from the 
time of setting out on his expedition, in connection with his 
acts, are competent to show with what intent he went there. 
And if an innocent intent may be shown in this way, then the 
contrary may also be shown in the same manner. And in 
this view, the evidence was in no sense collateral.” 

“Tf Green, then, denied making such a declaration, it 
night be shown that he, in fact, did both as tending to im- 
peach the witness by contradicting him; and as going to 
establish the fact that he went there for the purpose of begin- 
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ning an affray, and as tending to justify, perkaps, more 
vigorous defence of any supposed offensive movement on the 
part of Green.” 

[6.] The true distinction, we apprehend, as to the adinissi- 
bility of evidence of threats, and one apparently overlooked 
in many of the cases, is this: when sought to be introduced 
by the defendant as a justification for the homicide, and with- 
out any overt act, he must show that they have been com- 
municated ; otherwise they can furnish no excuse for his con- 
duct ; but when offered to prove a substantive fact, namely: 
the state of feeling entertained by deceased toward the ac- 
cused, it is competent testimony, whether a knowledge of the 
threats be brought home to the defendant or not. 

[7.] 1 will merely add, that the remoteness or nearness of 
time, as to threats and declarations, pointing to the act sub- 
sequently committed, makes no difference as to the compe- 
tency of the testimony. (3 Strobhart’s L. R. 517, note.) 

Upon the authority of the note, then, as laid down by Mr. 
Starkie and others, and as illustrated by numerous adjudicat- 
ed cases, we are clear that the testimony of Cosby should have 
been admitted, as it conduced to prove, in connection with 
other evidence, the guo animo with which Reese resorted to 
the brothel on McIntosh street that night; and that his man- 
ner and conduct corresponded with that purpose, so as to 
warrant Keener in believing that the same scenes were to be 
repeated there that night, which had been re-enacted several 
times before; and that no alternative would be left, but to 
retreat again as he had done before, twice or three times, or 
take the consequences. 

In view then, of the frequent failure of justice, from the 
failure of evidence—and thoroughly convinced, as we are, 
that no compeient means of ascertaining the truth ought to 
be neglected, we think the testimony of James Cosby was 
improperly ruled out. It was pertinent to the issue, and 
ought to have been submitted to the J ury. It showed the 
intent with which Reese resorted to this brothel; and, also, 
his feelings toward the defendant. 
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[8.] We propose to consider and dispose of the 6th, 7th, 
Sth and 9th assignments of error together. They present, for 
our review, the main questions in this case; all the rest are 
comparatively of minor importance. 

In his charge to the Jury, the Court, in the language of 
the Lill of exceptions: “failed, omitted and declined, al- 
though requested’ by the Counsel for the prisoner so to do, 
to read to the Jury or comment upon the 12th and 13th sec- 
tions of the 4th division of the Penal Code, upon which Coun- 
sel for prisoner had mainly relied for his defence. The 
Court having read the Ist, 2d, 5d, 4th, 6th and 7th sections, 
then charged the Jury that the section of the Penal Code, 
applicable to the grounds on which the defence had been 
placed, was as follows: reading the 15th section; to which 
failure, omission and refusal to charge, and charge as given, 
Counsel for prisoner excepted.” 

“The Court was also requested, by Counsel for prisoner, 
to charge the Jury as follows: 

1st. That if they believed, from the evidence, that the pris- 
oner, at the time of the commission of the act, was under the 
fears of a reasonable man, that the deceased was manifestly 
intending to commit a personal injury upon him—amounting 
to felony, the killing was justifiable homicide. 

2dly. That if they believed, from the evidence, that the 
prisoner was under similar fears of some act of violence and 
injury, less than a felony, his offence was manslaughter, and 
not murder.”’ 

“Which charge, so requested, the Court failed and refused 
to give; to which failure and refusal, Counsel for the priso- 
ner excepted.’’ It is also assigned as error, that the Court 
failed and omitted to read to the Jury and comment upon the 
9h, 10th and 1ith, as well as the 12th and 13th sectionsof 
the 4th division of the Penal Code, although requested by 
Counsel so to do. | 

I would remark, that by reference to the bill of exceptions, 
I do not find that any request was made of the Court to give 
in charge and expound to the Jury the 9th, 10th and 11th 
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sections of the 4th division of the Code. These three sec- 
tions relate exclusively to involuntary manslaughter; and 
there is not a particle of proof to make this killing that of- 
fence. It was murder, voluntary manslaughter or justifiable 
homicide. The Court was right, therefore, in pretermitting 
that portion of the Code which defines, with its sub-division, 
involuntary manslaughter, and annexes a ‘penalty to each 
grade of the offence. Counsel for prisoner do not pretend 
that this law is applicable to his case. To give it in charge 
to the Jury, then, would be to distract and burden their minds, 
unnecessarily and improperly. Whether or not there was 
error in the remainder of these assignments, depends upon 
the fact of whether there was any evidence upon which the 
Jury might have mitigated the offence from murder to a low- 
er grade of homicide. We go one step further: If the cir- 
stances of the killing were such as to leave any doubt wheth- 
er Keener had not been actuated by the principle of self-pres- 
ervation, rather than that of malice, we shall be constrained 
to remand this cause for a new trial. For the question, 
whether Keener killed Reese to prevent Reese from killing 
or doing him some great bodily harm, has not, in the opinion 
of this Court, been fully submitted to the Jury. A part of 
the law only, applicable to the defence, was given; and where 
a man’s life is at stake, it is fit and proper to allow him the 
benefit of every provision of the Code. 

[9.] In every charge of crime, there must be a question of 
law, and a question of fact. Is there any such rule of law as 
that on which the indictment is founded? Has the defend- 
ant violated that rule? The decision of both of these is ne- 
cessarily involved in the general verdict of “ guilty” or “ not 
guilty’’—the only form of verdict allowed by our Code. The 
former finding affirms both the existence of the law and its 
violation by the accused ; the latter, either that there is no 
such law, or that it has not been transgressed. It is the duty 
of the Judge to declare to the Jury what the law is, with 
its exceptions and qualifications ; and then to state hypothet- 
ically, that if certain facts, which constitute the offence, are 
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proved to their satisfaction, they will find the defendant guil- 
ty; otherwise, they will acquit him. 

In this State—in all free governments—in tenderness to the 
accused, great latitude has been allowed to Counsel in stating 
and enforcing their views of the law in criminal cases. And 
a liberal confidence has been reposed in those who are called to 
defend the liberty and life of the citizen in the hour of trial. 
And where Counsel, in their place, under their professional 
obligations to the Court and the country, insist that certain 
portions of the law apply to the facts of their client’s case ; 
especially where it is capital, it would be better to read the 
law to the Jury, with such comments and explanations as the 
Court, possessing the superintending power, might feel it to be 
its duty*to give. 

The theory of our system is, that the Jury have not only 
the power, but the right, to pass upon the law, as well as the 
facts, in rendering their verdict; and yet, this anomaly stares 
us in the face, that they are not permitted even to take the 
Code to their consultation room. They know nothing of the 
law, except so much and such parts of it as are given them 
in charge by the Court. This fact alone, is strongly sug- 
gestive of the propriety of withholding no law from them, 
which they are entitled to consider. Suppose, as in the pre- 
sent case, it were doubtful whether this offence, as proven by 
the witnesses, came under the 12th and 13th sections of the 
4th division of the Penal Code, as contended for by the de- 
fendant’s Counsel, or under the 15th section, according to the 
opinion of the presiding Judge, should not both have been 
submitted ? 

In Case’s English Liberties; or, The Freeborn Subject’s 
Inherjtance, 201-’2, it is said, “‘the office and power of Ju- 
ries in criminal cases, is judicial; from their verdict there 
lies no appeal; by finding guilty or not guilty, they do com- 
plicately resolve both law and fact.’”’ And that in a crimi- 
nal trial, the Jury may determine the law and the fact of the 
case, has been supported by every English Judge, except 
Chief Justice Jeffries, in the case of Col. Sidney, (3 Har- 
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grave’s State Trials, 805.) And to their credit be it spoken, 
that the Juries have always been right on fundamental ques- 
tions of liberty and popular right. (1 Chandler’s Crim. Trials, 
143, 149, 153, 269, 288. Yenger’s Case, 17 Howell's State 
Trials, 675, 724.) 

But how can they judge of law which is not before them? 
There is no alternative—either the Courts must refer to the 
Jury the whole law of the case, or the supposed distinction 
between the power of Juries in civil and criminal cases, should 
be abolished. 

[10.] With these preliminary remarks, we proceed to ex- 
amine the 12th, 13th and 15th sections of the 4th division of 
the Penal Code. 

By the 12th section, it is enacted, that “there being no 
rational distinction between excusable and justifiable homi- 
cide, it shall no longer exist. Justifiable homicide is the kill- 
ing of a human being by commandment of the law, in execu- 
tion of public justice; by permission of the law, in advance- 
ment of public justice ; in self-defence, or in defence of habi- 
tation, property or person, against one who manifestly intends 
or endeavors, by violence or surprise, -to commit a felony on 
either; or against any persons who manifestly intend and 
endeavor, in a riotous or tumultuous manner, to enter the 
habitation of another, for the purpose of assaulting or offering 
personal violence to any person dwelling or being therein.” 
(Cobb’s Digest, T84.) 

Section 13th, declares that a bare fear of any of those of- 
fences, to prevent which the homicide is alleged to have been 
committed, shall not be sufficient to justify the killing; it 
must appear that the circumstances were sufficient to excite 
the fears of a reasonable man; and that the party killing re- 
ally acted under the influence of those fears, and not in the 
spirit of revenge.” (J0.) 

Section 15th, provides that, “if a person kill another in 
his defence, it must appear that the danger was so urgent and 
pressing, at the time of the killing, that, in order to save his 
own life, the killing of the other was absolutely necessary ; 
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and it must appear, also, that the person killed was the as- 
sailant, or that the slayer had really and in good faith, endeav- 
ored to decline any further struggle before the mortal blow 
was given.” (Id. p. 785.) 

It is clear that there is no conflict between these different 
sections. The last two sections may be construed, perhaps, 
to be qualifications of the first. The right of self-defence is 
given by the 12th section, against one who manifestly intends 
to commit a felony, by violence or surprise, on the person or 
property of another. Section 13th limits this right, by re~ 
quiring that the circumstances, to justify the killing, must be 
sufficient to excite the fears of a reasonable man; and that 
the party killing, really acted under the influence of these 
fears, and not in the spirit of revenge; and the 15th section 
still further restricts the right, by providing that the danger 
should be so urgent and pressing, at the time of the killing, 
that in order to save his own life the killing of the other was 
absolutely necessary. 

Either this is the true exposition of the three sections 
taken together, and they should not, therefore, be separated; 
or else the 15th section applies to a different class of cases 
than the one contemplated in the 12th; and we are not pre- 
pared to say that the latter would not be the sounder inter- 
pretation. 

Was there any evidence, then, which entitled the defend- 
ant to have the 12th and 13th sections given in charge by 
the Court to the Jury? 

It is in proof, that Reese went to the house of Yarborough, 
the night on which he was killed, with his bosom boiling with 
hate toward Keener, and breathing forth threats of revenge, 
should he encounter him. He finds him in the bed-room of 
the miserable mistress of the brothel ; he kicked furiously at 
the door ; he jobbed at the window with his knife, the blade 
of which was six inches long; he called out to Jane Yarbo- 
rough: ‘show up your Keener, I want to cut his damned 


throat.” Keener dresses and comes out upon the piazza, 
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armed with 2 cane and pistol; Reese walked out on the pi- 
azza and asked for a pistol; he then seated himself on the 
bench with folded arms. Reese called Keener “a damned, 
cowardly, pusillanimous son of a bitch;” Keener asked him 
to repeat it; he did so; daring Keener to point his pistol at 
him, making, at the same time, a motion with his arm; Keener 
fired and Reese fell; he was shot in the abdomen ; and from 
the direction of the balls, Reese must have been in a rising 
attitude or sitting and bending over, when the wound was re- 
ceived. 

We ask not whether this proof is sufficient to justify Keener 
in killing Reese, or even to reduce the homicide to manslaugh- 
ter. That is not the question. Is there no evidence which 
tends to show that Reese intended, by surprise or violence, to 
commit a felony upon the person of Keener? or, at any rate, 
that the circumstances were sufficient to excite the fears of a 
reasonable man, that such was the intention of Reese? 

Without expressing or intimating the slightest opinion as 
to the sufliciency of the testimony, we are unanimously of the 
opinion that the facts which have been detailed, in connection 
with others in the record, were such as to have entitled the 
accused to the consideration, by the Jury, of the law upon 
which he rested his defence; and consequently, that it was 
error in the Court to refuse to give this law in charge to the 
Jury, when requested to do so by prisoner’s Counsel. 

The presiding Judge instructed the Jury, very properly, 
to inquire whether the homicide was murder, voluntary man- 
slaughter, or done in self-defence; and read to the Jury the 
law defining each; and assigned, as a reason, the facts dis- 
closed by Emma Burns and Dr. Felder. Why was not all 
the law respecting voluntary manslaughter and justifiable 
homicide given in charge? How could it be said that there 
was evidence to authorize the reading of the 15th section, but 
none which was applicable to the 12th and 13th sections; 
and that, too, when it is admitted that stronger proof is ne- 
cessary to acquit under the 15th, than under the 12th and 
18th sections? If the evidence referred to by the Court 
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tended to establish the defence of the prisoner, under the 15th 
section—(and if it did not, why was it read ¢)—why did it not 
likewise tend to the same purpose, under the 12th and 135th 


sections! The Jury who were sworn to try this traverse, had 
a right to find their verdict upon their own convictions and 


consciences: for as was very pertinently said by Chief Jus- 
tice Vaughn in Bushell’s case, (Vaughn's R. 148,) A man 
eannot see by another’s eye, nor hear by another’s ear. No 
more can a man conclude or infer the thing to be resolved by 
another’s understanding or reasoning.’’ Ile continues— 
“Upon all general issues, as upon not culpable pleaded, the 
Jury find upon the issue to be tried, wherein they resolve 
both law and fact complicately, and not the fact itself; so as 
though they answer not simply to the question—what is the 
law? Yet, they determine the law in all matters where issue 
is joined and tried.” (/6. 150.) 

Said Chief Justice Parsons, in Coffin vs. Coffin, (4 Mass. 
Rt. 25,) ** the issue involves both law and fact; and the Jury 
must decide the law and fact. ‘To enable them to settle the 
fact, they must weigh the testimony; that they may truly 
decide the law, they are entitled to the assistance of the 
Judge.”” How to the “assistance ?’’ By withholding from 
them the law upon which the prisoner professedly grounds 
his defence? No—nor by having it read, and then taking 
the law, implicitly and without questioning, from the Court ; 
otherwise, the verdict is not thezrs, but in part only; and 
general verdicts should be abrogated, and special verdicts re- 
vived. They should find the naked fact instead of the crim 
inal fact. It follows, demonstrably, then, under our Code, 
that to make a whole verdict—a legal verdict, the Jury must 
find the conclusion of law upon the facts ; and notwithstand- 
ing it is their privilege, as well as their duty, to receive “‘as- 
sistance’’ from the Court, still, the conclusion of daw upon 
the facts, must be the result of their own conviction and un- 
derstanding. 

If the power thus committed to the Jury be exercised 
against the opinion of the Court to convict, the remedy is 





236 SUPREME COURT OF GEORGIA. 


Keener vs. The Staie. 








with the Court to set aside the verdict and award a new trial. 
If usel to acquit, it must be an extreme case; and although 
contrary to law, is rarely tainted with corruption. It is pro- 
duced, generally, by a liberal interpretation of the law, in 
favor of liberty and life. : 

In connection with the topics already discussed, the Court 
was requested, by Counsel for the prisoner, to charge the 
Jury— 

Ist. That if they believed, from the evidence, that  priso- 
ner, at the time of the commission of the act, was under the 
fears of a reasonableman, that the deceased was manifestly 
intending to commit a personal injury upon him, amounting 
to felony, the killing was justifiable homicide. 

This charge the Court refused to give. And wherefore? 
Is it not in exact accordance with the terms of the Code? 

Qdly. That if they believed, from the evidence, that pris- 
oner was under similar fears of some act of violence and in- 
jury, less than a felony, his offence was manslaughter. 

This reyuest was likewise refused; and although not in the 
Code, in so many words, it would seem to be a necessary co- 


rollary from the sections we have been considering. Indeed, 


it is a familiar principle, and one scattered everywhere in 
works on criminal pleading. ‘Neither can a man,” says 
Hawkins, “justify the killing another in defence of his house 
or goods, or even of his person, from a bare private trespass; 
and therefore, he that kills another who, claiming a title to 
his house, attempts to enter it by force or shoots at it, or that 
breaks open his windows in order to arrest him, or persists in 
breaking his hedges after he is forbidden, is guilty of man- 
slaughter.” (1 Hawkins’ Pleas of the Crown, 372.) 

The requests being legal and refused, the judgment com- 
plained of upon these points, must be reversed. 

The 7th ground taken in the motion for a new trial, was 
because James Sikes, one of the Jurors sworn in chief, did 
not stand indifferent between the State and the prisoner, said 
Juror having, previously to being sworn, expressed decided 
opinions in relation to the guilt of the accused, and such strong 
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prejudice against the accused, as rendered himan incompetent 
Juror, in law, and which were unknown to the accused or his 
Counsel, until after the verdict was rendered, said Sikes 
having previously answered, negatively, the usual questions 
on the voire dire. 

As this question cannot recur on the re-hearing of this 
cause, and no principle is involved in its adjudication, we for- 
bear to consider it; our decision upon the whole case being, 
that the judgment of the Superior Court ought to be set aside 
and a new trial granted, which is ordered accordingly. 





No. 21.—Joun B. Coursey, plaintiff in error, vs. Davin L. 
Curtis, defendant in error. 
{1.] A promissory note is personal property, within the terms and meaning 


of the Act of 1821, providing a summary remedy to quiet and protect the 


possession of personal property. 


Case in Richmond Superior Court. Tried before Judge Hott, 
January Term, 1855. 


This was an action for malicious arrest and false imprison- 
ment. The whole case turned upon the question, whether or 
not the Act of 1821, in reference to the possession of per- 
sonal property, authorized the issuance of a possessory war- 
rant, on the ground of the possession of a promissory note 
claimed by the applicant. The Court below held that the 
warrant was properly sued out, and the Act applied to sucha 
case. This decision is assigned as error. 


J.C. & G. A. Sneep, for plaintiff in error. 


There being no appearance fer defendant in error, the case 
was heard ex parte. 
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By the Court.—Stanrnes, J. delivering the opinion. 


The only question in this case is, whether or not a pro- 
missory note is personal property, within the meaning of 
our Statute of 1821, providing a summary remedy for the 
purpose of quieting and protecting the possession of personal 


property. 

For the plaintiff in error, it was insisted that a promissory 
note was not such property as the Act contemplated, because 
it was a chose in action. And it was argued that the Statute 
contemplated personal property in possession—that sort of 
property of which the holder had the immediate . enjoyment 
and use ; that a promissory note, as a chose in action, was of 
no value ; that it was a mere evidence of debt—the debt being 
the thing of value, not the note; and that an action might be 
maintained for the debt, without the note. 

It is not accurate to say that a promissory note is not pro- 
perty of use and value to the owner, as an evidence of debt. 
It is of use as a writing on paper, which, whilst in his pos- 
session, will save him the trouble and expense of otherwise 
proving his debt. Inthis point of view, the paper is not 
personal property in action. It is the holder’s right to 
receive the debt or damage for the breach of the contract 
which is in action, not the written evidence of such right— 
that is property in possession; and as such, is of use, as are 
title deeds, records, &c. _ Thus it is that trover may be brought 
for promissory notes, for title deeds, certificates of stock, 
books of records, &c. (Goggesby vs. Cuthbert, 2 N. Rep. 
170. 5 Bos. ¢ P.170. Yea vs. Field, 2 T. R. 1708. 
King vs. Milsom, 2 Camp. 5. Towle vs. Lovett, 6 Mass. R. 
394. Todd vs. Crookshanks, 2 John. 432.) . 

In this sense, certainly, a promissory note must be held to 
be embraced in the terms of the Act of 1821. 

It has occurred to us, that if the value of this promissory 
note be determined alone by the value of the paper asa writ- 
ten evidence of debt, and this were looked to as the measure 
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of the bond which the Act requires to be given, this might af- 
ford a very unsatisfactory result. But this is a difficulty of 
detail rather than of principle. And we are not called on to 
make any decision upon the point. 

Judgment affirmed. 





No. 22.—Joun MILLER, plaintiffin error, vs. James M. REIn- 
HART, defendant in error. 


[1.] A certificate of naturalization was to this effect: I, J F G, Clerk, &c. 
certify, that at a Superior Court held at Savannah, J MR, an alien, &c. 
petitioned the Court to be admitted a citizen and, having in all things com- 
plied with the law in such case made and provided, the said J M R was 
accordingly admitted a citizen of the U. S. having first taken. and sub- 
scribed, in open Court, the oath of naturalization: Held, that this certifi- 
cate was not sufficient to show J M R naturalized. 


Appeal from Ordinary, in Montgomery Superior Court. 
Tried before Judge Hort, April Term, 1855. 


James M. Reinhart applied for letters of administration 
upon the estate of his wife, Cassa Reinhart. John Miller 
caveated the application. On appeal tothe Superior Court, 
from the decision of the Ordinary, the questions in this case 
arose. 

The applicant offered in evidence the following testimony : 

Ist. His letters of citizenship, to wit: 


State or Georera, CHATHAM CouNTY: 
United States of America, in the Superior Court of Chatham 
County. 
To all whom these presents may come, greeting: I, John 
F, Guilmartin, Clerk of said Court, do hereby certify and 
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make known, that at a Superior Court held at Savannah, in 
and for the county aforesaid, before the Honorable William 
B. Fleming, Esq. Judge of said Court, on the 24th day of Jan- 
uary, 1855, James M. Reinhart, an alien and subject of the 
King of Germany, petitioned the Court to be admitted a citi- 
zen, and having in all things complied with the law in such 
case made and provided, the said James M. Reinhart was ac- 
cordingly admitted a citizen of the United States of Ameri- 
ca, having first taken and subscribed, in open Court, the oath 
of naturalization. 

Given under my hand and seal of the said Court, this twen- 
ty-fourth day of January, in the year of our Lord, one thou- 
sand eight hundred and fifty-five, and in the seventy-ninth 
year of the Independence of the United States of America. 

[u. s.] JNO. F. GUILMARTIN, Clerk s. c. c. ¢. 


T'o which document or certificate of the Clerk, of the fact 
of the naturalization of the applicant being admitted in evi- 
dence, caveator, by his Counsel, Wm. B. Gaulden and DeLa- 
Motta Sheftall, objected, on the ground that if said applicant 
had ever been legally made a citizen and naturalized, the 
evidence was matter of record; and that the exemplification 
of that record, at least the judgment of the Court, should 
have been introduced, and was higher and better evidence than 
a mere notarial certificate of the Clerk. The Court over- 
ruled the objection and admitted the testimony, and Counsel’ 
for caveator excepted. 

2d. Counsel for applicant then introduced in evidence the 
original license of marriage between the applicant and his: 
wife, Cassa; proved the marriage by a witness who saw them 
married ; which fact of marriage was admitted, and took place 
in Laurens County, 6th February, 1853; proved that Cassa, 
the wife of the applicant, on whose estate he applied for let- 
ters of administration, was dead; that she had an only child, 
who died before she did; that her father died before she did, 
possessed of a considerable personal and real estate, leaving 
fiye children besides the wife of the applicant. It was fur- 
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ther proved by John M. Reinhart, that the applicant was a 
native of Bavaria, in Germany, but had resided in the State 
of Georgia for the last 14 or 15 years; and hadresided in Lau- 
rens County for the last number of years, say 7 years, and 
was a resident of this State, and Laurens County, at the time 
of his inter-marriage with Cassa Miller, his wife, and is now. 
[t was further proved, by Malcomb Curry, that the father of 
intestate was dead, and died intestate before Cassa Reinhart, 
the wife of applicant, leaving a considerable personal and real 
estate; that Cassa, the wife of applicant, died intestate; that 
sie had no other property of her own, either in possession or 
expectancy, than that mentioned in a certain deed of convey- 
ance, (which conveyance was afterwards rejected by the 
Court,) and what might be due her as one of the distributees 
of her father’s estate; that caveator was the brother and 
and next of kin of deceased. It was proved that Cassa had 
jewelry and clothes at her death, and her right, whatever it 
may have been, in her father’s estate. It was also proved by 
Farquhard McRae, Deputy Ordinary of Montgomery County, 
that letters of administration had been granted to the cavea- 
tor, John Miller, 6th of February, 1855, on the estate of 
John Miller, (his father,) but that the inventory and appraise- 
ment had not yet been returned. Counsel for applicant here 
closed. 

Counsel for the caveator then opened his case to the Jury, 
and offered in evidence the original imarriage settlement be- 
tweqn the applicant and the said Cassa Miller, in the follow- 
ing words, to wit: 

STaTE OF GEoRGIA, MontcoMery County: 

This indenture of three parts, made and entered into this 
February, the fifth day, in the year of our Lord, eighteen 
hundred and fifty-three, between James M. Reinhart of said 
State and county of the first part, Cassa Miller of said State 
and county of the second part, and John Miller of said State 
and county of the third part, witnesseth, that the said James 
M. Reinhart of the first part, for and in consideration of mar- 
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riage to be had and solemnized between the said James M. 
Reinhart of the first part, and the said Cassa Miller of the 
second part, does for himself, heirs, executors and adminis- 
trators covenant, grant and agree, that all the lands that may 
be given her, the rights, members and appurtenances to said 
lands, and three negroes, to wit: Georgianna, a girl about 
sixteen years of age; Amy, a girl about four years of age; 
Milly, a girl about two years of age; now in the possession 
of Cassa Miller, and all other property which may at any 
time be given said Cassa Miller by her father or other per- 
sons, by will or otherwise, shall form and remain to be her 


separate property and estate ; and shall not, in Law or Equity, 


be subject to the use of James M. Reinhart, and at her death, 
if leaving no children, to go to her brothers and sister, and 
in nowise to be subject to the payment of the debts of the 
said James M. Reinhart, or be subject to be sold or conveyed, 
or in any manner controlled by him, the said James M. Rein- 
hart ; but the rights and title of said property shall be vested 
in said John Miller of the third part, for the use and benefit 
of said Cassa Miller; and said James M. Reinhart further 
covenants and agrees, that said Cassa Miller may dispose of 
said property by will, to any person she may appoint, sub- 
ject, however, to be used by said James M. Reinhart, with 
the approbation and consent of said John Miller, during the 
continua:ce of the coverture, for the mutual benefit and ad- 
vantage of said James M. Reinhart and Cassa Miller, and 
the said James M. Reinhart and Cassa Miller nominate and 
appoint said John Miller, trustee of said property, who is 
authorized to possess himself of, and control said property in 
conformity with this indenture; and the said John Miller con- 
sents and agrees to his said nomination and appointment of 
trustee as aforesaid. In testimony whereof, the parties of the 
first, second and third parts, have hereunto set their hands 
and affixed their seals, the day and year above written. 

J. M. REINHART, [1. s.] 

CASSA MILLER, [1. s.] 

JOHN MILLER, Jun. [1. &] 
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Signed, s valed and delivered in presence of 
his 
NATHANIEL “ GRAY, 
mark 
Lewis BeacuaM, J. P. 


CLERK’S OFFIcE, Montgomery County. 


The within agreement or contract, recorded in book P P, 
on folios 80 and 81, this November, 25d day, 1854. 


A. T. McLEOD, C. S. C. 


To the admission of which in evidenee, the Counsel for ap- 
plicant objected, upon the ground that it was irrelevant to 
the issue, because— 

Ist. That it was in proof that the said Cassa Reinhart, at 
the time of her death, had other property in her possession, to 
wit: her wearing apparel, jewelry, &c. and that she was enti- 
tled to her distributive share of her father’s, John Miller’s, 
estate. 

2d. That by the terms of the marriage settlement, if it be 
a valid and binding instrument, the trust created by it ceased 
at the death of the said Cassa, and the property vested, and 
there was no necessity for letters of administration to be 
granted upon her estate to John Miller, the brother and trus- 
tee, to execute and carry out the terms of said marriage set- 
tlement. 

3d. That if it should be held, that by the terms of said 
marriage settlement, the trust was not executed, but was a 
continuing and executory trust, letters of administration upon 
said Cassa’s estate was not necessary to enable the said trus- 
tee to carry out and execute the terms of said trust. 

4th. That, as between the applicant, the husband, and 
John Miller, the caveator and brother of said Cassa, there 
was nothing in the marriage settlement to deprive the hus- 
band and applicant of his right to the administration on the 
estate of his wife, the said Cassa. 
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5th. That the said marriage settlement embraced only the 
property mentioned in it, and all such as might have heen 


given t» the said Cassa, but did not embrace such other pro- 


perty a3 had descended, or was likely to descend to her, by in- 
heritance, or otherwise than by gift. 

6th. That said marriage settlement had not been recorded 
in Laurens County, the county of the residence of the hus- 
band, tle said James M. Reinhart, at the time of his inter-mar- 
riage with the said Cassa. 

Counsel for caveator, insisting upon his right to have the 
marriage settlement in evidence, proposed, upon its being re- 
ceived by the Court, to prove that what might be coming to 
the said Cussa as distributee of her father’s estate, together 
with what property was mentioned in the deed of settlement, 

yas all the property in the possession or expectancy of said 
Cassa, and urged the introduction of the marriage settlement 
in evidence, upon the ground that it, in connection with the 
testimony proposed, would show that applicant had relinquish- 
ed all right to his wife's property after death without chil- 
dren, by whatever means it might have been acquired ; and 
that if this was shown, the applicant had no right to the ad- 
ministration, but that caveator had, as the right to the admin- 
istration, followed the right to the property. 

The Court rejected the deed of settlement as irrelevant to 
this issue, for the reason, that the title to the property men- 
tioned in it, could only be settled in a Court of Law, and 
whether the applicant had or had not renounced his right to 
it, it was clear that he had not thereby renounced his wife's 
inheritance, or what might be coming from her father’s estate, 
by this deed. The Court stated that it was not necessary to 
decide the other points arising in the case; but if it were, the 
objection arising out of the interlineations would be referred 
to the Jury, and the recording of the deed in Montgomery 
County held to be a void act, it having been proved that the 
applicant, the husband, resided in Laurens. No other testi- 
mony was offered by the caveator, and a verdict was render- 
ed for the applicant, under the directions and rulings of the 
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Court, granting the administration to him. And Counsel for 
caveator excepted. 

Upon these exceptions error has been assigned. 

A. J. MILLER, representing Counsel for plaintiff in error. 


G. J. & W. Scuuey, for defendant in error. 


By the Court.—BENNiNG, J. delivering the opinion. 


[1.] The question is, was the decision admitting the certif- 


icate right ? 

Proceedings of naturalization have to be recorded—“ which 
proceedings shall be recorded by the Clerk of the Court,” is 
the language of the Act of Congress on the subject. (2 Sto- 
ry’s Laws U.S. 851.) 

The certificate does not give the words of any part of the 
record. The certificate seems to be a statement of what, in 
the Clerk’s opinion, is the legal import or effect of the differ- 
ent particulars of which the record may consist. 

For the admission of such a certificate as evidence, the nat- 
uralization laws make no provision—none exists by the Com- 
mon Law. But it was said, that the admission of such a cer- 
tificate is authorized by an Act of this State—the Act of 
1830, to amend an Act tdregulate the admission of evidence, 
ke. That Act declares, that the certificate of any public of- 
ficer, under his hand and seal of office, if one is attached 
thereto, in relation to any matter or thing pertaining to their 
respective offices, or which, by presumption of law, properly 
pertains thereto, shall be admitted as evidence before any 
Court of Law or Equity in this State, &. (Pr. Dig. 220.) 

The Act of which this is amendatory, is the Act of 1817, 
“to regulate the admission of evidence,’’ &c. which declares, 
that the certificate or attestation of any public officer, either 
of the State or of any county thereof, shall give sufficient va- 
lidity or authenticity to any copy or transcript of any record, 
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document or paper of file in the respective offices under their 
control, to admit the same as evidence, Kc. (Jd. 215.) 

This Act is not repealed by the Act of 1830. That Act, 
by the title of it, is restricted to the amending only of this 
Act. The Act of 1830, therefore, was intended, it is to be 
presumed, to reach cases which were not reached hy the Act 





of 1817. And it is easy to conceive that such cases may ex- 
ist. For example, a record may be consumed by fire. In 
such a case, the Clerk cannot give a certified copy of the 
record, but he may give a certificate that no such record 
remains under his control. And this certificate would, I 
think, be admissible under the Act of 1830. So, a list of 
names officially filed in a public office, may not have on it a 
particular name. In such a case, the officer presiding over 
that office, cannot give a certified copy of that name, but he 
may give a certificate that no such name appears on the list. 
And this I think he is authorized to do by the Act of 1830. 

Perhaps, too, the Act of 1830 was intended to dispense 
with the necessity that a transcript of the whole of any record 
or other writing must be produced, before any part can be- 
come admissible, and to confer the privilege of using a cer- 
tified copy of only a part of a record or other writing. 

But whatever the intention of the Act of 1830 may have 
been, we think that the intention was not, in the case of 
Clerks, to authorize them to give a statement, in brief, of 
what, in their opinion, may be the legal import or effect of 
the particulars of the record. We think that when there is 
a record and a judgment, the certificate, even under the Act 
of 1830, ought to give a copy of at least the judgment, or of 
some one or more of the other parts of which the record may 
consist. 

And therefore, we are obliged to consider this certificate 
insufficient, and the decision admitting it as evidence errone- 
ous; for this certificate gives a copy, neither of the judgment 
nor of any other part of the record. 

And this decision is not in conflict with Campbell vs. Gor- 
don, (6 Cranch, 176,) for in that case the Court had before it 
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not only the certificate of the Clerk—it had also the minutes 
of the Court. 

This certificate being, as we think, not legal evidence, its 
admission as legal evidence makes it necessary that a new 
trial should be had. Accordingly, one is granted. 

As to the rejection of the marriage settlement, we merely 
say, that in our opinion, the existence of that settlement 
ought not to he allowed to deprive the husband of the right 
of administration. His appointment to such administration 
cannot, as far as we can see, at all effect any right created 
by that settlement. If this be so, the settlement, as evi- 
dence, was merely irrelevant. 





No. 23.—Jamus W. Jonzs, plaintiff in error, vs. The Czn- 
TRAL Ratt Roap & BANKING Company, defendant in error. 


[1.] The fifteen days specified in the Act of 1853-'4, defining the liability of 

_ rail road companies, &¢ within which notice is to be given, or suit 
brought for the injury complained of, applies exclusively to cases where 
the demand is under thirty dollars. 

[2.] The notice to be given under this Act, must be in the name, and by the 
authority of the party aggrieved, and a declaration, in the usual form, with 
process attached by the Clerk, and served by the Sheriff, will not be deem- 
ed a sufficient compliance with the Act. 


Case, in Burke Superior Court. Decision by Judge Hott, 
May term, 1855. 


This was an action broughf against the Central R. R. & 
Banking Co., as lessees of che Augusta & Waynesboro’ R. R., 
for the killing of a slave, by the negligent running of their 
cars. This suit was brought in Burke County, under the Act 
of 20th Feb. 1844, “To define the liabilities of R. R. Com- 
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panies,’ &c. ‘To this suit, a plea was filed to the jurisdiction 
of the Court, on the ground, that the residence of the corpo- 
ration was in Chatham County. A motion was also made to 
dismiss the suit, on the ground that the same had not been 
commenced by plaintiff within fifteen days next, after the in- 
jury complained of was committed, and because notice was 
not given, as required by the Act. 

The Court sustained the motion, and also the plea to the 
jurisdiction ; and these decisions are assigned as error. 


Jones & Sturges; A. HW. H. Dawson, for plaintiff in error. 
GRIFFIN & Gorvon, for defendant in error. 


The Court not being unanimous, delivered opinions seriatim. 
By the Court.—Lwvurk1y, J. delivering opinion. 


There are two questions presented for our determination in 
this bill of exceptions: 1st. Had the Superior Court of 
Burke County jurisdiction of the case? And, 2d, should 
the action have been brought within fifteen days, or at any 
rate, notice of the damage done, given within that time, to some 
officer, agent or employee of the Company? 

We propose to reverse the order of these points, and to 
consider the last first. 

[1.] This proceeding was instituted under the Act of 
1853-4, (Painphlet Laws, p. 93,) and it is necessary éo re- 
cite a portion of it. 

“By the second section, it is enacted that any person whose 
stock has been or may be killed, wounded or injured, or 


whose property has been destroyed or damaged (except as be- 
fore excepted,’’—that is, damages for right of way) by the run- 
ning of any cars, engines, locomotives, or other machinery 
used by a railroad company, or the officers, agents, engineers or 
conductors of any such company to serve with a written 
notice, (there is something omitted here,) describing the 
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kind of stock killed, crippled or injured, and the particular 
kind of property damaged or destroyed, which notice shall 
contain a statement of the time and place, as near as can be 
ascertained, when and where the damage was done, and may 
be served personally, upon any employee of such company, 
at any place where such officer or agent, in the employ or 
service of such Company may be found, at least three days 
previous to the day of trial, or by leaving a copy of such no- 
tice at the residence of such employee, five days previous 
thereto, and which notice shall be served at any time within 
fifteen days after the happening of the injury complained of, 
and not after, which service shall be deemed and held as 
sufficient notice to such company, to authorize the Court 
to proceed to give judgement, as in cases of debt; that a no- 
tive, in substance and form, as follows, subject to such altera- 
tions and additions as the circumstances of the case may 
require, shall be deemed sufficient; 


(TEORGIA, County: 

To the tail Road Company :—Greeting : You are 
hereby notified that, within the last fifteen days, to wit: on the 

day or night of you damaged the subscriber, by 

killing or destroying, (9s the case may be,) (here mention the 
particular damage done and the kind or species of property 
injured or destroyed, belonging to him or her,) by the running 
of a car, engine or locomotive, or other machinery on your 
road; and desiring that the amount of damages may be legally 
assessed, you are hereby required by agent or attorney, or in 
person, to appear at the Justice’s Court ground in the 
District, G. M. (inserting the number of the District in which 
the damage was done,) by ten o’clock, A. M. on Thursday 
next, then and there to show cause, if any exist, why the dam- 
age shall not be assessed, according to law. 

This day of 18 


JOHN DOE. 
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That in all cases, the plaintiff shall state, in his notice, that 
the damages do not exceed thirty dollars.” 

It is self-evident, that thus far the Statute applies exclu- 
suively to cases under thirty dollars; and which are to be 
tried in the Justice's Court. To undertake to show this, by 
argument, would be as absurd as to attempt to demonstrate 
anaxiom. The very Act requires, in so many plain English 
words, that in all that class of cases for which it has thus far 
provided, the notice itself should state that the damages do 
not exceed thirty dollars. 

But it is ingeniously argued, that the notice, in the one case, 
twenty days, (as we shall presently see,) and in the other, 
five days, before Court, is only in the nature of a return day, 
and does not affect the imperative necessity, in both alike, of 
serving notice within fifteen days after the injury complained 
of; which means, if we comprehend the position correctly, that 
the fifteen days’ notice is something different from the notice 
which is the substitute for the petition or summons in ordinary 
suits. It means this or it means nothing. 

But the words of the Act negative this construction. The 
person aggrieved is te serve the company with a written no- 
tice, describing the stock which has been killed or injured, 
which notice shall contain a statement also of the time and 
place when and where the damage was done—(is not this the 
fifteen days notice ?)—and which notice may be served per- 
sonally upon any employee of the company, wherever he may 
be found, at least three days before the day of trial, or by 
leaving it at the employee’s residence, five days previous 
thereto. And which notice (what notice? Manifestly the 
summons—the foundation of the action—in fact, the action 
itself,) shall be served within fifteen days after the happening 
of the injury and not after. The notice or summions, setting 
forth the complaint, may be served personally three days be- 
fore the trial, or five days previous thereto, by leaving it at 
the defendant’s notorious place of residence. But it must 
be done within fifteen days after the happening of the injury. 

The Act contemplates but one notice. And hence, the in- 
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terpretation sought to be given to tt by Counsel for the plain- 
tiff in error, is inadmissable. 
There are good reasons for requiring suits under thirty 


vy atter the injury or 


dollars, to be brought at an early da 
cause of action accrues ; but the duty does not develve upon 
this Court to justify the legislation of the State. We submit 
to it respectfully, as every good citizen should do to the laws 
of his country. 

By the VIth section of the Act, it is further provided, 
“That nothing therein contained shall prevent a rail road 
compar y, or the agent, or the employee of such ccmpany, 
who may be served with a notice of damage done, from ten- 


dering to the owner of such property damaged or destroyed, 


areesonable amount as a compensation for the damage so 
' 


done, which, if accepted by the party aggrieved, shall stop 
all further proceedings; but the injured party may or may 
not accept the sum tendered; and if he refuse and proceed to 
investigate the matter under the provisions of this Act, and 
shall fail to recover a larger amount than the sum so tender- 
ed, he shall pay all costs; and the rail road company shall 
be discharged from further liability, by paying the damages 
asssessed ; and zn all cases when an injured party shall claim 
damages exceeding thirty dollars, suit shall be brought in the 
Superior or Inferior Court, by written notice served upon the 
nearest agent or officer of said rail road company, or by leav- 
ing a copy at their place of doing business, twenty days before 
Court.” 

We have endeavored to show that the fifteen days spoken 
of in the previous section of the Act, is restricted exclusively 
to demands under thirty dollars. We shall now offer some 
additional reasons why it does not apply to claims exceeding 
thirty dollars. And it is enough to say, that the Statute does 
not make it so. There is no limitation to actions, except that 
which the law prescribes. Wellzams vs. Jones, (13 East. 
449.) Blot out the Statute of Limitations, and suits may be 
be brought within any time after the injury happens, how- 
ever remote. 
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It was a maxim of the Common Law, that “‘an action never 
dies.” And Lord EWlenborough said, that there was an un- 
limited right of suit until restrained by the Statute of Limi. 
tutions. Even the doctrine that presumes a bond satisfied 
after the lapse of twenty years, was no part of the ancient 
law, but was introduced by Lord Hale, who did not go upon 
the bench until 1655. (Oswald vs. Leigh, (1 S. R. 271.) 
Mr. Wilicinson supposes, in his 7'reatise on the Limitation of 
Actions, p. 1, 7, (and in his speculations he seems to be sus- 
tained by the authority of Lord Chief Baron Gilbert,) that 
some practical restraint was put upon State claims, before 
the Statute of Limitations, 21 James J. 1623, was enacted. 
The weight of authority is the other way. 


As to demands under thirty dollars, this Act has fixed fif- 
teen days as the definite bounds within which the notice, 
which is the suit, shall be served; whereas, under the 6th 
section, for claims exceeding thirty dollars, the only requi- 
site is, that the notice or suit shall be served twenty days 
before Court ; that is, the term of the Inferior or Superior 
Court to which it is returnable. And this may be done at 
any time within which ordinary suits for similar injuries or 
causes of action may be instituted. The remedy only is 
changed by the late Statute. Either this is the limit to be 
applied by the Courts or none exists. 


Had the Legislature intended the fifteen days’ limit to 
have been applied to demands over thirty dollars also, after 
requiring the notice to be served twenty days before Court, 
they should have added, as they had done in the other class 
of cases, ‘ provided the said notice is served within fifteen 
days after the happening of the injury eomplained of, and 
not after.” For we take the rule of law to be clear, that 
while some out of certain requisites are expressly named, the 
inference is strong, that those omitted are intended to be ex- 
cluded. In Justice’s Court cases, the time of serving the no- 
tice, with the limitation of fifteen days, are specified. Here 
the time of serving the notice is expressed, but the limitation 
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is omitted. The inference is irresistible, it was intended to 
be excluded. 
[2.] As to the matter of jurisdiction, one of two proposi- 


tions must be maintained—either that the Act transfers the 


jurisdiction generally, over the class of cases embraced in it, 


allowing the party injured to pursue whatever mode of re- 
dress he may conceive to be applicable to his case—either 
that given by the Statute or by ordinary suit at Common 
Law; or else, it prescribes a form of remedy which must be 
substantially, if not literally, followed. 

We are clear that the proceedings in this case, in order to 
transfer the jurisdiction from Chatham County to Burke, 
should be made to conform to the Act creating a remedy con- 
trary to the Common Law. And the only inquiry is, has 
such notice been served in this case as is contemplated by the 
Act? Does this procedure conform, essentially, to that 
which the law prescribes? This is neither more nor less than 
an action on the case, to recover damages for a negro slave, 
the property of the plaintiff, killed on the night of the 22d 
of July, 1854, by the running of the defendant’s cars upon 
the Augusta & Waynesboro’ Rail Road. The petition plain- 
ly, fully and distinctly sets forth the cause of action. The 
declaration is signed hy Jones & Sturges, plaintiff’s Attor- 
neys. ‘The usual process is attached, but without the name 
of the Clerk in the copy. We will presume that it has been 
omitted through oversight, and that it appears in the original. 
It was duly served by the Sheriff. Is this a good notice, un- 
der the Act? We think not. 

‘The tribunal created by the first part of the Act of 1853-4, 
was new; it had no existence before. Justice’s Courts ex 
isted, but they had no jurisdiction over cases sounding in 
damages. No procedure was provided for this new class of 
cases; hence, the necessity for the minute specifications as to 
the mode of conducting the case, from beginning to end, from 
the service of the notice to the sale by the Sheriff or Consta- 
ble. Not so with cases falling under the 6th section. The 
only direction is, that suit is to be brought by serying notice 
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twenty days before Court. It is silent, in all respects, ex- 
cept as to the mode of bringing and serving the suit.» And 
here, the express mention of one thing implies the exclusion 
of all others. It must be by notice. But how by notice? 


We answer, in form and substance, the notice prescribed in 


the previous part of the Act. 

It has been rather reproachfully remarked, that the inter- 
ests of plaintiffs seem chiefly to have been considered by the 
Legislature in passing this Act. And this we have no doubt 
is true. The Legislature concluded, that inasmuch as the 
land along the line of this road had been seized and appro- 
priated for its construction, willingly or unwillingly, it was 
but reasonable and right that the company should litigate 
with the proprietors for injuries done at the places where 
they happened, and where the company had a local habita- 
tion and a name, rather than compel the parties aggrieved to 
follow this “invisible, intangible body’’—this “abstract, met- 
aphysical being’’—this ‘ideal essence or entity” —to their 
principal place of doing business: and hence, they provided 
the simple and cheap remedy prescribed in this Act. 

One element of the notice required by the Act, we hold to 
be essential—indispensable—ct must be in the name of the 
party complaining—others may serve it—he alone can give 
it. A notice in the name of any body else, is no notice. 
‘“‘ You damaged the subscriber,” &c. is the very language of 
the notice prescribed by the Act. And who is the “subseri- 
ber?’ The veteran, John Doe, (vainly supposed to be killed 
by the Act of 1847!) alias dictus James W. Jones. We ask, 
has he given this notice, personally or by any agent duly 
authorized for this purpose ? 

Mr. Jones, by his Counsel, addressed a petition to the Su- 
perior Court of Burke County, setting forth his grievances, to 
which, we will suppose, that process was attached by Mr. 
Edward Garlick, D. Clerk, requiring the defendant to be and 
appear at the next Superior Court of Burke County, to an- 
swer the plaintiff in an action on the case, &c. Is Mr. Gar- 

lick,-the agent of Mr. Jones, to give this notice? It may be 


9? 
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said, that the Clerk is the agent of all plaintiffs, for this purpose. 
And it is true that he is, in all civil actions, sued out in the 
usual way, and to which process must be attached by that 
officer, otherwise they are void. But here is a case, confess- 
edly, not brought under the Judiciary Act, but under a spe- 
cial Statute ; and a case, too, dispensing entirely with pro- 
cess which is made out by the plaintiff himself and served 
upon the defendant, and returned into the Clerk’s office, pre- 
paratory to a trial. 

This process then, is manifestly a nulity; consequently, no 
notice has been given, and the jurisdiction of the Court ne- 
cessarily abates. 

Cases may occur, where the defect in this mode of pro- 
ceeding will be apparent. Suppose the injury to have hap- 
pened in Burke County, where suit must be brought, and 
the nearest agent or officer of the company, upon whom it 
must be served, resided in an adjoining county, or his place of 
doing business is there. How would process be framed by 
the Clerk to mect the exigencies of this case? It could not 
be done. And it never was intended by the Act that it 
should be. Process was dispensed with—the party was to 
give his own notice, and the Clerk, as such, cannot do it for 
him. 

The Honorable William W. Hout, by whose authority the 
process, which, together with the writ, is attempted to be con- 
verted into Statutory notice, purports to have issued, was not 
empowered to delegate this duty to the Clerk. His jurisdic- 
tion attached only when the notice was returned served. 
Before that time, neither the Judge nor the Clerk had any 
more right to intervene in this business, than any other private 
persons. If they acted, therefore, for Mr. Jones, the letter 
of Attorney, and not the Judiciary Act, must be produced. 

Upon this ground, then, this proceeding must fail, and the 
suit in the Court below be dismissed. We are prepared te 
hold corporations to a plenary performance of all their legal 
obligations, but we will never strain a point for that purpose. 
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Bennino, J.—concurring. I adopt the above opinion as. 
my own. 


STaRNEs, J. dissenting. 


I find myself compelled to differ from the view taken by 
my brethren of the point made in this case, to the effect, that 
notice has not been given to the defendant in error, in terms 
of the Statute. And these are my reasons : 

The main design and intention of the Legislature, in the 
passage of this Act, was to afford convenience of remedy to 


the citizen whose stock might be injured by a rail road com- 
pany. This will not be disputed. It plainly proposed to do 
this in two ways: 1. By bringing jurisdiction over the injury, 
to the Courts of the county where that injury was committed. 
2. By insuring simplicity, and perhaps economy, in the mode 
of proceeding. 

As such a proceeding was not before proper to Justice's 
Courts, there was propriety in prescribing the details which 
we find in the 2d section of this Act. And owing to the form 
of proceeding, method of proof, &c. in these Courts, it was 
reasonable that the person there availing himself of the Act, 
should be required to commence his proceeding in fifteen days 
from the time of the injury, and by such a form of notice as 
was furnished in that section. 

But the results designed could be effected in the Superior 
and Inferior Courts, by a more general direction ; and s0, as 
I believe, the Legislature very properly contented itself in 
the 6th section, with the general declaration, that “in all ca- 
ses when an injured party shall claim damages exceeding 
thirty dollars, suit shall be brought in the Superior or Inferior 
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Court by written notice, served upon the nearest agent or 
officer, &c;’’ and left the plaintiff to adopt such a form as 
fully, plainly and distinctly set forth his cause of ,complaint, 
and informed the corporation of the term of Court at which it 
was required to answer. 

In this section no form of notice is prescribed, as in the 2d 
section; not even the substantial requisites of such a form 
are specified. And why should a prescribed form have been 
expressed in the one section, and excluded from the other, if 
the Legislature had not designed to dispense with it in the 
latter case? It is fair, however, to infer from the whole Act, 
that a notice under the 6th section, should have, in substance, 
all the requisites of notice elsewhere prescribed in the Act. 
Hence, when any such notice containing these elementary 
requisites of time, place and circumstance—in cases where 
the damage shall exceed thirty dollars, and which are brought 
in the Superior or Inferior Courts, is served upon the 
agent or officer of the corporation nearest to the place of in- 
jury—in my opinion, suit is properly brought against 
the corporation. The liberal spirit of the Act, in this 
respect, will be remarked even in the 2d section, where the 
form of notice is made “subject to such alterations and ad- 
ditions as the circumstances of the case may require.” 

It is true, that the petition in this case may be said to be 
in the form of an action on the case. And the plea of the 
defendant was filed upon the supposition, that the proceeding 
was in the nature of an action on the case at Common Law. 
But if it be true, that this sixth section of the Statute does 
not positively require a given form, why should this consti- 
tute an objection, provided that the corporation receive notice 
of time, place and circumstances, and the tribunal before 
which, and the time when it must appear to answer for the 
alleged injury, by such proceeding, as affectually as it 
would have received it, if the notice had been fashioned on 
that contained in the 2d section ? 

The defendant unquestionably, in this case, has received 
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such effectual notice. Though the petition may be said to be 
in the form of an action on the case, yet, at the same time; it 
plainly, fully and distinctly sets forth the cause of action in 
accordance with the Judiciary Act of 1799; and so, in unus- 
ually plain terms of ordinary signification, it describes the in- 
jury, declares the time ‘and place, and by the process, gives 
notice of the Court at which appearance is required. It in 
this way combines notice in terms of ordinary and plain sig- 
nification, with technical notice of the injury done; and thus, 
employs those terms which custom has made familiar to the 
profession as most apt and appropriate, plainly, fully and dis- 
tinctly to set forth a cause of action. Yet, to this the de- 
fendant objects—in effect objects, that the notice is too com- 
plete ! 

It is true, as I believe, that the intention of the Legisla- 
ture was to dispense with process. But for whose benefit ? 
For the advantage of the person injured. In order to reme- 
dy the mischief of forcing him to carry his suit against the 
corporation from his residence and the place of the injury, 
to the distant county in which the principal place of business 
of the corporation might happen to be situated ; and thus, to 
gave time and expense to him, in his own attendance, and 
that of his witnesses, on Court, as well as to save costs by 
simplifying the proceedings. But if the plaintiff, the person 
injured, for whose benefit this provision was made, choose to 
dispense with it, and to have process appended and made a 
part of his notice, does it lie in the mouth of the defendant to 
object ? 

As Ihave said, I do not deem the process necessary, nor 
formal service of it by the Sheriff, required by the Act. It 
was obviously the intention of the Legislature to obviate the 
inconvenience of bringing suit in the usual way, and to ac- 
comodate the mode of proceeding to the change as to juris- 
diction, which it had made. The nearest agent of the cor- 
poration might not reside within the county where the injury 
was committed. The Actrequired the suit to be brought in that 
county. The Sheriff, therefore, would have difficulty in serv- 
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ing the process in the usual and regular way. Hence, the 


Act permitted service by notice, in such a case as that before 
us, and dispensed with the necessity of service by process. 
But if the plaintiff choose to file his petition with the Clerk 
of the Court, and authorize him to annex a process, he thus 
plainly makes that officer (whose peculiar duty it is, in suits 
before his Court, to give notice of the term and time of the 
Court’s session,) his agent for the purpose of informing the 
defendant as to the time and place when and where answer 
is to be made. 

For these reasons, I agree with the Counsel who so ably 
argued this case for the plaintiff in error, in thinking that the 
method of giving notice which he has adopted, is a substantial 
and reasonable compliance with the terms of this Statute, and 
ismore in harmony with the forms of proceedings usual in 
the Superior Court. 

It may be said that this Act should be construed strictly. 
Let this be granted. Still, that strict construction must be 
a reasonable construction. And according to the view which 
I take of this Statute, that which I have presented is the only 
reasonable construction thereof. 





No. 24.—Epwarp GIRARDEY and another. plaintiffs in error, 
vs. JNO. DoUGHERTY, defendant in error. 


[1.] By the Act of December 6th, 1855, a security upon an administration 

bond may petition for and have relief from the Ordinary, by counter- 
security or otherwise, as matter of right. And this Act is not repealed by 
the Act of December 15th, 1810. 
[2.] Such relief cannot extend to the revocation of the administrator's let- 
ters, unless under the provisions of the Act of 1810, proof of mismanage- 
ment is made; and notice has been given to the administrator in terms of 
that Act. In this way the two Acts may subsist together. 
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Motion on appeal, in Superior Court of Richmond County. 
Decision by Judge Hout, February Term, 1850. 


John Dougherty, the surety on the administration bond of 
Edwardy Girardey and Wm. J. Dougherty, as administrators 
of M. Frederick, deceased, filed his petition praying for re- 
lief, under the Act of 1805, as matter of right, without show- 
ing any reason or ground of apprehension. On appeal, Judge 
Hott decided that such relief might be granted; and this de- 
cision is the error assigned. 


G. J. & W. Scutey; A. H. H. Dawson, for plaintiffs in 
error. 


A. J. & T. W. Mintzer, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


The defendant in error, as security upon the administration 
bond of the plaintiffs in error, applied to the Ordinary of Rich- 
mond County for relief, stating that he conceived himself in 
danger of suffering loss by reason of his suretyship, and pray- 
ing for relief. 

An appeal, by consent, was taken from the Court of Ordi- 
nary to the Superior Court; and that Court decided that the 
security was entitled to the relief he sought, as matter of 
right, although the administrators were not mismanaging the 
estate of their intestate. To this decision exception has been 
taken. 

We have two Acts on this subject: one approved on the 
6th day of December, 1805, and the other, on the 15th day 
of December, 1810. The former provides, that ‘‘ whenever 
securities for executors, administrators or guardians conceive 
themselves in danger of suffering thereby, and petition the 
Court of Ordinary for relief, the said Court shall cause the 
executor, administrator or guardian to be summoned to ap- 
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ar before them at the next sitting thereof, and shall make 
pe g 

such order and give such relief in the case, by counter-secu- 
rity or otherwise, as to the said Court shall seem just and 


equitable.” The Act of 1810 declares, that ‘The said Court 
shall have power and authority, upon complaint made and 
cause shown by any security of any administrator or guar- 
dian, that his principal is mismanaging his estate, upon 
upon which he is the administrator or guardian, to pass an 
order requiring such administrator or guardian to show cause, 
if any they have, at the next term, why such security should 
not be discharged from his suretyship, andsuch administrator 
or guardian compelled to give new security, or their admin- 
istration or guardianship revoked, as to the said Court shall 
seem expedient,” &c. The Act then provides for the making 
of such new administrator or guardian a party to all suits 
which may have been brought against the removed trustee. 

[1.] The proceeding in this case, confessedly, has been in- 
stituted under and by virtue of the provisions in the first of 
these Acts contained. And the Court below put his decision 
upon the ground that it was authorized by said Act. 

The concluding words of the Act of 1805 do, at first, ap- 
pear justly to admit of the criticism made upon them by the 
Counsel for the plaintiff in error, viz: that the language, and 
“shall give such relief in the case, by counter security or 
otherwise, as to the said Court shall seem just and equitable,” 
was intended to clothe the Court with a discretion by which 
he could refuse to grant any order for relief, unless it seemed 
to him just and equitable, that an order for relief should be 
granted. If, however, we reflect a moment, we will see that 
this language is reconcilable with the intention, torequire that 
relief of some sort should be granted as matter of right ; but that 
this relief should be such only ‘‘as to the Court might seem just 
and equitable.’ And so far as we are informed, such has 
been the uniform construction of this Statute. 

This construction, perhaps, has been influenced by that 
which has been given to an older and similar Statute of S. 
Carolina, as appears from DeLane’s case, cited in the argu- 
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ment before us, from 2 Brev. R. 167. It is true that there 
is a slight difference between the two Acts. But it is very 
slight—not enough to make a difference upon principle. Un- 
der these circumstances, we will defer to and adopt a con- 
struction of this Act of 1805, which has been so long prevail- 
ing in our State. 

[2.] But it has been contended, that though this be the 
correct construction of this Statute, it is, in effect, repealed 
by the Act of 1810; that this latter Act is repugnant to it; 
and therefore, repeals it. 

When such a point is made, the first duty of a Court is to 
ascertain whether or not the two Acts are necessarily repug- 
nant—whether or not they can be so construed as to stand 
together ; for ‘‘a subsequent Act, which can be reconciled 
with a former Act, shall not be a repeal of it, though there 
be negative words.” (Dwarris on S. 674.) And though 
“two Acts of Parliament are seemingly repugnant, yet, if 
there be no clause of non obstante in the latter, they shall, if 
possible, have such construction that the latter may not be a 
repeal of the former by implication.””. (Dyer, 847. Dwarr. 
674.) 

So, too, it has been held, that “where the provisions of 
two Statutes are so far inconsistent that both cannot be en- 
forced, the latter must prevail; but if, by any fair course of 
reasoning, the two can be reconciled, both shall stand.” 
Ludlow vs. Johnston, (3 Hamm. 553.) 

‘“¢ A repeal, by implication, is not favored; on the contrary, 
Courts are bound to uphold the prior law, if the two Acts 
may well subsist together.” (Bomer vs. Lease, 5 Hull, (Nv. 
Y.) 226. Bruce vs. Schuyler, 4 Gill. 221.) 

Now the terms of the Act of 1805, which we have under 
consideration, are not precise and definite as to the character 
and extent of the relief to be granted “by counter-security 
or otherwise.” And we can well see that very grave doubts 
may have been entertained as to the power of the Court, un- 
der this grant, to revoke the letters of administration, if ad- 
ditional security Were not given; or, as to the propriety of 
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doing this, unless there was proof of mal-administration ; and 
thus, embarrassment may have arisen in carrying the provis- 
ions of the Act into effect. The Act of 1810 may have been 
intended to settle this question, and remove this embarrass- 
ment, by giving express authority to revoke the letters of 
administration, if the security were not given. But it was 
quite right, before the Court was allowed to proceed to this 
extremity, that it should be required to have proof before it 
of mismanagement on the part of the administrator. And 
hence, the provision to this effect, in that Act. Thus, the 
Act may be considered as repealing so much of the Act of 
1805, as might have been construed to have authorized the 
Court to remove an administrator upon the petition of the 
security, as matter of right to the latter, and without proof 
of mismanagement by the trustee, but leaving the other relief 
which the Act of 1805 contemplates, still to be granted under 
that Act. 

In this way, the two Acts may subsist together. Under 
the Act of 1805, the security may have relief as matter of 
right; but that relief may stop short of his removal; or, in- 
deed, of additional security, as the Act authorizes the Court 
to give relief by counter-security or otherwise. 

If, however, the security wishes to have the administrator 
removed, and thus terminate, effectually and forever, the re- 
lation between them, he can proceed under the Act of 1810 
—prove mismanagement and have the administration re- 
voked. 

The two Acts thus harmonize, and make useful features of 
the same system. 


Let the judgment be affirmed. 
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No. 25.—Bryant J. WaspeEN, plaintiff in error, vs. Tux 
STaTE oF GEorGIA, defendant in error. 


[1.] An indictment for adultery and fornication against a single person, is, 
under the Code, good. 
[2.] The doctrine of the reasonable doubt in criminal cases, extends to cases 


of every degree. 


Indictment, for adultery and fornication, in Jefferson Su- 
perior Court. Tried before Judge Hout, June Term, 1855. 


Bryant J. Wasden was indicted for the offence of “ adultery 
and fornication.” On the trial, a motion was made to quash 
the indictment, on the ground that this offence could not be 
charged against one person. The Court refused the motion, 
and Counsel for prisoner excepted. 

After the evidence was closed, the Counsel for defendant 
requested the Court to charge—Ist. That the circumstances 
of the case should not only be consistent with guilt, but incon- 
sistent with any other rational conclusion. The Court refused 
so to charge, but instead, charged as follows: “I will not 
charge you in the words of the request; but do charge, as I 
have done, that it is not necessary to prove the fact by posi- 
tive evidence, but the same may be proven by circumstances; 
that you must be satisfied, to a reasonable certainty, of the 
defendant’s guilt, from those circumstances,” and defendant 
excepted. 2d. The Court was requested to charge, that if 
the Jury had reasonable doubts as to defendant’s guilt, they 
ought to acquit him. The Court so charged, with this quali- 
fication: that in lesser grades of offences, such as misdemean- 
ors, &c. this rule is somewhat relaxed. To this qualification, 
defendant excepted. 

Upon these several exceptions, error has been assigned. 


PortLe, for plaintiff in error. 


Attorney Gen’l SHewMaksg, for defendant in error. 
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By the Court.—BEnninG, J. delivering the opinion. 


Can a single person be indicted for adultery and fornication ? 
Section five of the tenth division of the Penal Code is as 


follows: “‘ Any man and woman who shall live together in a 
state of adultery or fornication, or of adultery and fornication, 
or who shall otherwise commit adultery or fornication, or 
adultery and fornication, shall be severally indicted, and on 
conviction, such offenders shall be severally fined or impris- 


oned,”’ Xe. 

[1.] The offences here prohibited are all joint offences. 
Each is the offence of a man and woman acting jointly. The 
remedy here provided, is, however, a several remedy—is a 
separate indictment against each—the man and the woman. 
Had the remedy been also joint, there would not have been 
even the appearance of incongruity in the language of the 
section. But the Legislature had power to prescribe a sepa- 
rate suit for a joint offence. And they have only exercised 
that power in this section. ‘The indictment, therefore, though 
against the man alone, was good. 

The first request to charge was, in the opinion of this 
Court, a request to charge what was the law. But the Court, 
although refusing to give that request in the words of the 
request, gave in other words, as we think, the substance of it. 
And there was, in this case, no motion for a new trial. Had 
there been, this point might, under the New Trial Act of 1854, 
be material. 

The second request was also, as we think, right. Weknow 
not of any law which makes the doctrine of the reasonable 
doubt in criminal cases apply not to “the lesser grades of of- 
fences,” but only to the greater. The doctrine, as laid down 
by text writers, on evidence, extends equally to cases of every 
degree. Starkie’s language is, ‘‘The distinction between full 
proof and mere preponderance of evidence, is, in its applica- 
tion, very important. In all criminal cases whatsoever, it is 

VOL, XVII-34 
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essential to a verdict of condemnation, that the guilt of the 
accused should be fully proved; neither a mere preponderance 
of evidence, nor any weight of preponderant evidence, is suff- 
cient for the purpose, unless it generate full belief of the fact, 
to the exclusion of all reasonable doubt.” (1 Stark. Eo. 
478.) 

This language has been adopted by this Court in Giles vs. 
The State of Georgia, (6 Ga. 285.) It has other sanctions. 
See 3 Greenleaf’s Ev. §29, and notes. 

[2.] We think, therefore, that the Court below should have 
granted this request without a qualification, that excluded 
from the doctrine of the reasonable doubt the “lesser grades 
of offences ;’’ and so, that there ought to be a new‘tfial. 

The other exceptions were abandoned. 





Tribute of Respect to the Hon. WALTER T. COLQUITT. 


SUPREME COURT OF GEORGIA, 
AMERIcUs, 10th July, 1855. 


The Honorable the Supreme Court met pursuant to adjourn- 
ment. Present, their Honors, Josepu H. Lumpkin, EBEN- 
EZER STARNES, and Henry L. Bennie, Judges. 

The death of the Honorable Water T. Colquitt, a mem- 
ber of this Bar, was announced this morning by the Hon. G. 
E. Thomas, who moved the appointment of a committee to 
prepare and report resolutions in relation thereto, which was 
seconded by Col. Seaborn Jones. 

Whereupon, the Court moved as a committee the following 
gentlemen, viz: Hon. G. E. Thomas, Col. Seaborn Jones, 
Wm. Dougherty, B. Hill, B. H. Hill, G. M. Dudley and T. 
R. R. Cobb, Esqs. 

The committee to whom was referred the duty of reporting 
to the Court a suitable preamble and resolution, in commem- 
oration of the life and character of the Honorable Watrer T. 
CoLgurtt, whom death has not long since removed from our 
midst, respectfully report : 

That our much beloved and sincerely lamented brother, the 
Honorable Water T. CoLquitt, was one of the peculiar men 
of his age. He was strongly and distinctly marked in char- 
acter, and eminently qualified to leave his zmpress on the the- 
atre of life. His indomitable will and great moral courage, 
placed him on high ground in all great emergencies. 

But, alas! ‘‘ Death enters and there is no defence.” Nei- 
ther genius, nor talents, nor moral worth, nor beauty can es- 
cape the inevitable doom. ‘“‘ Dust thou art and to dust shalt 
thou return.” Death is said “to love a shining mark.” A 
mighty man has fallen! After a severe and protracted con- 
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flict, which he bore with Christian fortitude and meckness, 
he yielded up his life to Him who gave, and whose sovereign 
right it was to take it away. 

The event, though not unexpected, was nevertheless pain- 
ful. Who that knew him, did not love him! who that loved, 
does not lament his departure! His seat is here become ya- 
cant; his voice is here hushed, and that forever. Called 
away in the noon of his manhood—in the mist of his useful- 
ness. Whata chasm is made! not only in the Court, but 
also in the family circle, and in the public councils. 

Of his social qualities, how shall we speak? Of a warm 
and generous disposition, his heart leaped at once into every 
enterprise of benevolence; his charity embraced all condi- 
tions of want and wretchedness. 

Of his éntellectual endowments, we do not exaggerate when 
we say that he possessed a strong, vigorous, discriminating 
mind—an intellect which had lightning speed and power. In 
the Court room or in the Senate Chamber, he was alike the 
fearless and able advocate, the firm and unyielding patriot. 
Always the same great original, he was, as occasion required, 
peculiar, striking, overwhelming. His eloquence sometimes 
resembled “the music,” sometimes “the thunder of the 
spheres.”’ 

As a-/ury advocate, in the defence of life and liberty, he 
had few squals and no superior. More than all, he was a 
Christian—a sinner saved by grace. And if he ever wander- 
ed from the straight. and narrow path, (and who has not?) 
none repented more sincerely, none made restitution sooner 
than he. Religion bore his fainting spirits up when all earth- 
ly props gave way. This sustained—this never failed him. 

* Our lif’s a dream, a morning flower, 
Cut down and withered in an hour.” 


But this Amaranthine flower blooms the brighter as the 
hand of death approaches, and sheds a sweet perfume around 
the cold precincts of “‘the noisome tomb.”’ ‘The chamber 
where the good man meets his fate, is privileged beyond the 
common walks of life, quite in the verge of Heayen.” He 
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died, “‘ being full of the Holy Ghost,” and left the world in 
triumph ! 

“ There is a life above, 

And all that life is love.” 
This mournful Providence speaks to us, his surviving breth- 
ren, ina langyage not to be misunderstood, “ Be ye also 
ready.”” Let not the lesson be lost—but, giving heed, let us 
love and adore—knowing that our Heavenly Father does all 
things for the best. 

1. Resolved, That while we sincerely sympathize with the 
bereaved, we will cherish in our hearts the memory and the 
virtues of our deceased Brother. 

2. Resolved, That as a perpetual record of our love and 
admiration of him, we respectfully ask of this Honorable 
Court the privilege of having this preamble and these resolu- 
tions spread on the Minutes of this Court. 

3. Resolved, That a copy of the same be made out and 
signed by the Clerk or this Court, and be by him forwarded 


to the family of the deceased. Also, a copy for publication 
to the papers in Columbus and Macon. 


REMARKS OF THE HON. JUDGE LUMPKIN. 


Mr. Chairman and gentlemen of the Committee and Bar: 
The Court cordially responds to the very feeling and eloquent 
tribute which you have paid to the memory of our deceased 
brother and friend. 

No man that has lived within this State for the last thirty 
years, has left or will leave a stronger impress upon the public 
mind than WALTER T’. CoLquitt. Who has touched the commu- 
nity at so many points? Who has exhibited the same versa- 
tility of talent? Who is a more striking type and exponent 
of the practical working of republican institutions? Emer- 
ging from comparative poverty and obscurity, he stepped at 
once from the Bar to the Bench, and by the energy of his 
mind and character, filled, in rapid succession, a seat both in 
the House of Representatives and Senate of the United 
States, 
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As a popular orator and advocate, especially in criminal 
causes, the deceased was unsurpassed by any of his cotem- 
poraries. And whatever may have been the extravagances 
(if you please) of his style and manner, it rarely failed of 
success and to elicit the enthusiastic applause of his auditory; 
and this is the highest compliment that can be paid to a pub- 
lic speaker—albeit, he may violate every rule of rhetoric 
taught in the schools. His imitations on the Hustings, at 
the Bar, and even in the Pulpit, are legion. 

But I will not dwell at this time on the peculiarities of the 
deceased. No man had more friends, or friends more devo- 
tedly attached to him. And this was natural as well as right, 
for a more unselfish man, in all the private relations of life 
and intercourse with society, never lived. We love them who 
love us, is the law that binds man to man, as well as man to 
his Maker. It was but a short time before his death that I 
was conversing with a female member of his family—a lovely 
woman who preceded him to the grave—and she related how, 
in a recent travel with her father-in-law, when he could 
scarccly sit up, he seemed to forget himself entirely and think 
only of her comfort. Is it strange that such a man should 
be endeared to his friends ¢ 

You have spoken, Mr. Chairman, of the moral courage of 
the deceased. But an equal tower of strength was his physi- 
cal firmness. He never feared the face of man. We have 
many amongst us who are brave from pride, or principle, or 
education. His was innate. It was the courage of Nelson, 
and Ney, and Zachary Taylor—that was wholly unconscious 
of the presence of danger. I speak what I know. Sucha 
man could not fail to be a magnanimous foe. 

But our friend and brother, so instinct with life, has passed 
away in the meridian of his manhood. That pulse that beat 
so active has ceased to throb; that brain that teemed with 
ten thousand plans and purposes, will think no more. 

If ever man was endowed with antediluvian constitution— 
born to live a thousand years—Judge Cdiqurtt was. But 
he was as prodigal of his health as he was of his purse. He 
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knew no rest. No sooner did the bugle sotind for political or 
professional warfare, than every nerve was strained to the 
utmost tension for the fight. He rushed into battle with eve- 
ry power of soul, mind and body, and would take no repose 
till the conflict was ended. 

We saw him at this place after. one of the most exhausting 
efforts ever made, and when his moytal malady, which had 
fixed its iron grasp upon him several years previously, was 
preying upon him—borne to the stage coach by his friends— 
hurry away to a neighboring State to renew his struggles 
upon another theatre. We cannot but reproach one so mu- 
nificently endowed by nature, and whose life was so impor- 
tant to his family and country, for thus throwing it away as a 
useless thing. 

Let us take warning by his example, and be not overwork- 
ed. We press toward the mark for the prize, and perish on 
Pisgah in view of Canaan and its clusters. He seemed to 
live but to die. We trust he died but to live forevermore ! 

But Iam done. Should my life be spared, and I can steal 
the time from the severe exactions of my official duties, I will 
endeavor to erect a more abiding monument and one more 
worthy of the deceased. With me, it will be a labor of love. 
We were College mates in a distant State, at a period of life 
when friendships the most pure and lasting are formed. When 
I reached Princeton, I found my young countryman in diffi- 
culty, and was able, fortunately, to assist him. I found my- 
self in greater trouble afterwards, when he repaid the obliga- 
tion, with usury. 

I can readily forgive and forget an injury—a favor, never. 
The memory of WaLtTER T. CoLquirtT will be pleasant to me 
until my own heart, like his, shall cease to beat. 


' 





